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AOPAAYI OPFAHU CYQOBOI CUCTEMM YKPAIHU: POJIb | ®YHKLII

BcTtyn. Y 3e's3ky 3 peanizayieto cydoeoi pepopmu i akmueHUM eepoiHmezpayiliHuM npoyecomM eu3sHa4eHHs1 ma docii-
OxeHHs1 ¢hyHKUil dopadqux opaaHie y cucmemi cydoeoi enadu YkpaiHu € ekpali akmyasibHOI MeMO cbo200eHHSs. OCKinbKu y
8imyu3HsHIl Hayui KpUMUYHO Masno Haykoeux docnidxeHb posi U pyHKYil dopadyux opaaHie cydoeoi cucmemu YkpaiHu, mo ye
moxe npuszeecmu do dezpadayii iHcmumymy abo, Haeimb 2ipwe, — po3eumky iHCcmumymy e éecmpyKmueHoMy MOopsiOKy, W0
3anodie wkody He nuuwe cydoeili cucmemi YkpaiHu, a Ui ycboMy KOHcmumyuitiHomy nady depxxasu. BuokpemneHHs1 (pyHkUil do-
pad4yux opaaHie cydoeoi ennadu dacmb MOXJIUicMb cUCMEMHO chopmyeamu 3ae0aHHs1 Yb020 iHCMumMymy siKk 3a2ajioM, mak i
0Ons1 opaaHie, 3a0ns CNPUSIHHA SIKUM 80HU CME0PI08anuch.

MeTtoawu. [ocnidxeHHs rpyHmyembscsi Ha 3acmocyeaHHi: eMnipu4Ho20 Memody MopieHSIHHSI — 8U3HaYeHHS CinbHO20 U
8iOMiHHO20 MiX pyHKUiAsMu cydoeoi cucmemu ma cydoeoi enladu, a makoxx crnieeiOHOWEeHHSI MiX (byHKyissMuU pi3HUx dopadyux
opzaHie cydoeoi cucmemu YKpaiHu; Memodie Haykoeo20 O0C/idXXeHHs1 aHaslizy ma cuHme3sy, 3a 0ONTOMO20F0 SIKUX yOaslocsi po3-
dinumu ¢pyHkKUii Ha kKamezopii, a dopadyi op2aHu siK seuwe — Ha YacmMuHuU — | eusiEUMU MiXX HUMU 83a€MO038'sI3KU, cxoxocmi U
8idmiHHocmi, wjo ennuearoms Ha ixHill pyHkyioHan; 3a donomozoro Memodis iHOykuii ma dedykuii, a makoxx MemoQdy apynyeaHHs,
ydanocs 9ilimu eucHo8Kie, crio4amky y3a2asibHIOYU Hasi8Hi 3HaHHS i pobnsYyu NpunyuweHHs1 Npo npupody yHkyili dopadqux
opzaHie, a 32000M doeecmu ompuMaHi 8UCHOBKU U rnoka3amu ix Ha04YHO.

Pe3ynbTaTtu. YcmaHoeneHo, o ¢pyHKUii dopadyux opaaHie cydoeoi cucmemu YKpaiHu eunnuearoms i3 ixHix eausHave-
HUX 3aKOHOM M0BHOBaXEHb, Mpasoeoi Npupodu, cmamycy ma Mmemu ¢opmyeaHHsi. ToMy, 3a0sisi BUOKPeMIIEeHHST IXHiX ¢byHKYil,
6ys10 YacmKO8O OMNMuUCcaHO MOBHOBAaXEHHS1 OesiIKUuxX i3 Hux, wjo dasio nidcmaey 3pPO6UMU 8UCHOBKU MPO HasiBHICMb SIK CMiNIbHUX
pyHKUil y OekKinbKox op2aHie, mak i neeHuUx yHikanbHuUx yHkuyii. Takox nodineHo ¢pyHkuUii dopadyux opaaHie cydoeoi cucmemu

YkpaiHu Ha dei kamezopii, onucaHo KOXHY (OYHKUi0 3 KOHKpemHUM npuknadom peasizauyil.

BucHoBku. Bu3sHavyeHo, wjo hyHkuyii dopadqux opeaHie cydoeoi cucmemu YkpaiHu nodinstombcsi Ha 08i 2pynu: OCHOBHI U
donomixHi. OcCHO8HI — mi, wjo eunnuearoms 6e3nocepedHLO 3 Memu iXHbLO20 CMEOPeHHS: 1) aHanimu4Ha, 2) npeeeHMueHa, 3) KOH-
mpornbHa, 4) diazHocmuyHa; dornoMmixHi — ye ghyHKUiT, HasieHicmb sIKUX nepedbayeHa caMuM MPOYECOM i opaaHizayieto dissnbHocmi
dopadqux opzaHia: 5) pyHKYis1 3axucmy eu3Ha4eHoi 3aKOHOM iHghopmauii, 6) iHcmpykmueHo-memoduyHa ma 7) iHghopmauitiHa.

Knw4yoBi cnoBa: cydoycmpil, cydoea pegpopma, dopadyi op2aHu cydoeoi enadu YkpaiHu, hyHKUioHanbHe npu3sHa-
YeHHs1 dopadqyux op2aHie, MexaHi3am Ao60opy ma npu3HavyeHHs1 cyddie.

BeTtyn

HeoOxigHiCTb OuMLLEHHA Cya0BOi BNaau 1 BiAHOBMNEHHSA
[OBipM A0 cyay noknana no4YaTtok He3BOPOTHMM MpoLecam,
IO OXapaKTepuayBanucb CTBOPEHHSIM HOBUX AN YKpaiHu
[opag4mx opraHiB y CyaoBii cuctemi. Taki opraHu CTBOplo-
BanuCb 334N CrApuUsiHHA cy0'ekTaM MpuM3HAYeHHs Ha
nocagu cynaie i3 MeTol nepeBipku kaHamaaTiB Ha Jobpo-
YeCHICTb i BiANOBIAHICTb 40 Npodecii. Ha cborogHi mu cno-
cTepiraemo, SK AepeBo Jopaaymnx OpraHiB LUBUOKO pO3pocC-
TaeTbCsA, NPOTE 3anuWAaeTbCsl HEeOOCTAaTHbO BUBYEHUM.
Ockinbku 3a pesynbTataMu iXHbOI AisiNbHOCTI BiabyBaeTbCA
[OKOpiHHa 3MiHa npouecy hopmyBaHHSA CyAoBOI BNaau, TO
ponb, Ky BUKOHYIOTh Lii eNeMeHTVN CyJ0BOi CUCTEMMU, BAXKKO
nepeoLuiHUTK, pagLle HaBnaku.

AxkmyanbHicmb [OCNIOKEHHS He 3anuvliae CyMHIBIB,
amxe 3anyLleHn eBpoiHTerpaLinHiin MexaHiam, Lo nae na-
panenbHoO 3 MOBHOMAacLUTAOGHMM BTOPrHEHHSIM POCINCHKOT
denepadiit Ha TepuTopito YKpaiHu, HaA3BUYAAHO LWBMAKO py-
Xxae aepxxaBHi pedhopmMu, a OCKinbkn cyaosa pecopma Oyna,
€ i bByae oaHielo 3 HAWNPIOPUTETHILKX, TO AOCNIOKEHHS OyH-
KUiOHYBaHHS Takoro iHCTUTYTy CYA0BOI CUCTEMM, SK Aopaadi
OopraHu, HeOAMiIHHO NMO3UTMBHO BNIMHE HA NOoAAsNbLUMIA Nepe-
6ir TpaHccopMaLiiHMX 3axofiB, a TakoX [03BOMUTb YHUK-
HYTU NPUAHSTTS XUOHWUX pilleHb Y NowwmHi BCiei cynoBoi
Bnaam Ykpainu. Lle nutaHHs maibke He gocnigxXeHe y BiT4M3-
HSIHUX HAayKOBWX KOMax, a WBUAKICTb 3MiH Y KpaiHi ANKTYE He-
obxigHiCTb aHanidy  HagaHHS OBrpyHTOBaHMX MPOMO3ULINA,
dopmynoBaHb, BUCHOBKIB LLIOA0 poni 1 pyHKUioHany aopaa-
4nx opraHiB. BrokpemneHHsa yHKUiN Aopagynx opraHis cy-
[OBOI BMagn TaKoX AACTb MOXIMBICTb CUCTEMHO CGOpMy-
BaTW 3aBOaHHSA LbOro iHCTUTYTY $K 3aranom, Tak i Ans
opraHiB, 3a4ns CNPUSAHHS SKUM BOHU CTBOPIOBamNMCh.

1 Opdporpadpist aBTOpA.
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Memoro focnigxeHHs € POpMyIrtoBaHHA aBTOPCLKOrO
nornagy Ha 3MmicT i nepenik dyHKUin Opagymx OpraHiB y
cynoBin cuctemi. [JocarHeHHs Uiei meTu 3abe3nevyeTbca
PO3B'A3aHHAM TaKMX 3aBAaHb: AOCNIAUTU OCHOBHI 3aBAaHHS
KOHKPETHUX Aopaf4vMx OpraHiB i3 3aranbHOTEOPETUYHUX
no3uLii, BUBYUTK iCHYIOHI MOrNSAN Ha CyTHICTb i knacudika-
Lito OYHKLUIN AepXaBHOI NONITUKM B Pi3HNX cdepax dyHKL-
OHYBaHHS AepXXaBW, BUOKPEMUTU O3HakU Ta cdopmyrito-
BaTM aBTOPCbKMM Nigxig A0 3MIiCTy N nepeniky yHKLUin
A0pafyunx opraHiB cygoBOi cMcTeMu YKpaiHu.

MeTtoau

[ns Hawwx uinen Mu 3acTocoByBanu METOAM eMnipuy-
HOro 1 TEOPETUYHOro AOCHigKeHHS. 30Kkpema, 3a A0NoMOo-
roto MeToay NOpPiBHAHHSA BU3HAYUMU CNiflbHE N BiAMIHHE MiX
dyHKUiAMW CyQoBOI CMCTEMU Ta CYAOBOI Briagu, a Takox
CMiBBIAHOLLEHHSI MiX (OYHKLISMY fopaavmx opraHis cy4oBoi
cuctemu i PyHKUigMKU gopagymx opraHis. BukopucTtoBytoun
METOAN HAyKOBOro AOCHIAXKEHHSA aHarni3dy Ta CMHTe3y, Ham
yoanocs po3ginutn yHKUii Ha kaTeropii, a Takox gopaaui
OpraHu siK sBMLE — HA YaCTUHW — | BUSIBUTM MiXK HUMW B3ae-
MO3B'S13KM, CXOXKOCTi 1 BiAMIHHOCTI, O BNNNBAOTb Ha IXHil
dyHKuUioHan. 3a JONOMOrow MeTOAIB iHOYKLUIi Ta Aeaykuii, a
TakoX MeToay rpynyBaHHs1, yaanocs OinTn BUCHOBKIB, CMO-
YaTKy YysaranbHIYM HasiBHI 3HaHHSA | pobnsun npwuny-
LLeHHs Npo npupoay (hyHKUiA Aopaaynx opraHis, a 3rogom
[OBECTU OTPUMaHi BUCHOBKM 11 NOKa3aTh iX HAO4YHO.

Pe3ynbTatn

Onsa uinen Haworo JOCNIAXEHHS BaXIIMBO YiTKO po3Ai-
NATM enemMeHTM CyaoBOi CUCTEMWM Ta CydoBOi Bnagu. 13
uboro npueogy O. 3. XoTuMHCbka-Hop 3asHauuna, Wwo cyao-
Ba cMcTemMa — Le LiniCHUI KOMNMEKC NpaBoOBUX IHCTUTYLN,
y SKUX BUSIBNSAETLCS CydoOBa Bnaga, Ta iXHiX 3B'A3kiB. 3a

© BbopoBcbka AHacTacis, 2024
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B 1 C H U K KuiBcbkoro HauioHanbHoro yHisepcurety imeHi Tapaca LlleBueHka

Takoro nigxogy 1i enemeHTaMmu € MpUHUMNW opraHisauii
CyOoBOI CUCTEMM, CYAAiIBCLKUIA KOPMYC, Cy0Be camoBpsaay-
BaHHS, CyOBe MpaBo, NMpoKypaTypa 1 agBokaTtypa. AKwo
NiAiNTM 0O BU3HAYEHHS CyJOBUX OPraHiB fK Takux, WO 34in-
CHIOIOTb CyaoBY YHKLiIO AepkaBu (CyaoBy Bragy), To Lin-
KOM O4YeBMOHO, WO Taki opraHu, sk Buwa paga toctudii
(y 2017 poui Buwa pada rocmuuii 6yna nepemeopeHa Ha
Buuwy pady npasocydds), Buwa keanidikauinHa komicia
cyagais Ykpainu, [lepkaBHa cyaoBa agmiHicTpauia Ykpainu,
HauioHanbHa wkona cyaais YkpaiHu, peanisyto4m NoBHOBaA-
XEHHS Wwoao 3abe3neyeHHs (kagpoBOro, opraHizaliiHoro,
(hiHaHCOBOro TOLLO) (PYyHKLiOHYBaHHA CyAdiB, € HeBig'em-
HUMMU CKNagHWKaMn €OMHOI CUCTEMMU, OCKINIbKU Bif HUX Ha-
npsaMy 3anexuTb 30INCHEHHS CyAaMU TXHbOro BUKITHOYHOrO
MOBHOBaXeHHS — NpaBocyaas (XotnHebka-Hop, 2014, c. 6-11).

3aBOaHHs Ta YHKLUii enemeHTiB CyqoBOi CUCTEMU, HA
oymky O. LWep6bniok, y GinbliocTi BUNagkiB Ha 3akoHO4aB-
YOMY piBHi NPsIMO He BKa3yloTbCs — MPOBOASYM aHani3
IXHbOro NPaBOBOro CTaTycy, MOXHa NPUMYCTUTH, LLLO OCHOB-
HAMW OYHKUIAMW LLOAO oOpraHisauii CygoycTpow € Taki:
3abesneyvyBanbHa, hiHAHCOBO-PO3MOPSAHMLBKA, KOHTPOIb-
Ha, iHOpPMaLiNHO-KOMYHIKaTUBHa, HOPMAaTUBHO-METOANYHA
Towo (Lep6ntok, 2020, c. 302—-311).

Take ysaranbHEHHs Mae Micue, KON MW rOBOPUMMO
abcTpakTHO npo cynoBy cuctemy. [poTe cdokycynmocst Ha
TOMY, WO YHKUil CyaoBOI cUCTEMM YKpaiHM N yHKUiT
Jopagyux opraHiB cygoBOi cucTeMu YKpaiHu — Le CyMicCHi
MOHATTS 3 BiAHOLLEHHAM MignopaaKyBaHHS (cybopaunHalii),
e NoHATTA YHKUIM Aopagvvx opraHiB € nignernvm i
MOBHICTIO BXOAUTb 40 MOHATTSA (OYHKLi CyA0BOi CUCTEMN.

Omxe, gocnigxyoun dyHKUji fopaaymx opraHis, My Byae-
MO po3rnaaaTh iX K CTPYKTYPHY YacTUHY caMe Cy[OBOi Cu-
cTemu YkpaiHu, TOBTO K eneMeHT CKNagHuKa, Lo peanisye
CBOI MOBHOBaXeHHSA Ans 3abe3neveHHs AisnbHOCTI cyaiB.
Tomy 3ragaHun Buwe nepenik YHKUin opraHiB cyaoBol
cuctemn YkpaiHn Hacnpagi € gewo obmexeHum, agke
Jopaguvi opraHu HagineHi NeBHUM eKCKIM3UBHUM OyHKLO-
Harnowm. ba Ginblue, BOHU He HanexaTb A0 OpraHiB Aep>XaBHOI
BNagun, He MalTb NPOBNagHUX yHKUin (abo "He NOBWHHI
MaTn" — Lie NMUTaHHS MU 3'ACYEMO Y NoAanbLUNX AOCHILKEH-
HSX), @ BCE X Takn 6e3 HMX Ha CbOrOAHILLUHIN AeHb HEMOX-
NBO YSIBUTW He3amnexHy Ta NpaLiioody CyoBY Finky Brnagu.

3 naTuHcbKoi cnoso "dyHkuis" (functio) o3Havae "BuKo-
HaHHS, 34iCHEHHs", TO6TO nNpu3HadeHHs, ponb, 3aBAa-
HHS, WO iX BMKOHYE neBHa mamepis (YkpaiHcbka MoBa.
EHuuknonegis, 2000). Y3aranbHowoum, nig pyHKUigamm go-
pag4Ymx opraHiB CygoBOi cuctemn YKpaiHu mu nepegycim
OyoemMo po3ymiTh iXHi 3aBAaHHS, a TaKOX Ha WO came
CKepoBaHa iXHA isnbHICTb.

TpaguuinHo yHKUii Aopagumx opraHiB siK iHCTUTYTY He
niwe y CyaoBin cuctemMi, a W y 3aranbHOMY MONITUKO-
NpaBoOBOMY MPOCTOPI OKPECIIOITLCA IXHIMU BU3HAYEHUMU
3aKOHOM MOBHOBaXEHHSIMW, NPaBOBOK MPUPOAOH, CTaTy-
coMm i meTor cbopmyBaHHA. pomaacbka paga gobpoyec-
HocTi, [pomaacbka paga MikHapoaHuX ekcnepTis, ETuyHa
paga, Jopagya rpyna ekcnepTiB TOLO MakTb CBOi BU3Ha-
YeHi 3aBAaHHA, 3akpinfeHi B 3akoHax Ta/abo BigoM4MX
HOpMaTMBHUX akTax, a TOMy camMe 4Yepe3 BUBYEHHS BCiel
HOpMaTMBHOI 6a3n, L0 CTOCYETLCA KOXHOMO KOHKPETHOro
opraHy, MoXHa 3pobuUTU BMCHOBOK NPO HasiBHICTb Yy HbOrO
neBHOI OYHKUIT i, BigNOBIAHO, BiOHECTW U CYHKUil0O A0
nepeniky dyHKUii gopaguux opraHis. MpoTe Hacamnepen
06'eaHye BCi Ui opraHu Te, WO BOHW CTBOPEHi 3a451s Cnpu-
AHHS cyb'ekTaM NpuM3HaYeHHs1 y MepeBipuUi kaHauaaTiB Ha
[obpoyecHicTb i NpodieciHy BIAMNOBIAHICTL OO MNOcaaw.
Omxe, dyHKUii, ki OyoyTb 3giicHOBaATMCA 3a4nsi LbOro,
OyayTb OCHOBHMMM, @ HA HUX HaLLAPOBYBATUMYTbCS iHLUI.
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PosnoyHemo 3 [pomapgcbkoi pagn OoOpodecHOCTi —
HesanexHoro rpoMafCcbKoro opraHy, LWo nepesipsie CyaaiB i
KaHavaaTiB Ha nocaaw CyAAaiB Ha BiANOBIAHICTL A0 KpUTepIiB
AobpoyecHocTi Ta npodeciinHoi eTukn. 3akoHOA4aBYO 3a-
KpinneHo, wo Npomaacbka paga noobpoyecHocTi: 1) 3bupae,
nepesipsie Ta aHanisye iHopmauio woao cyadi (kaHau-
Aarta Ha nocagy cyagi); 2) Hagae Buwin kBanidikauinHini ko-
Micii cyanis Ykpainu iHdopmadito wono cyadi (kaHgugata
Ha nocapy cyani); 3) Hagae, 3a HasiBHOCTI BiANOBIgHUX Nia-
cTaB, Buwin kBanicikauinHin komicii cyaanis YkpaiHm Buc-
HOBOK MpO HeBIgNoBigHICTb cyaai (kaHaupgaTa Ha nocagy
cynai) 0o KputepiiB NpodecinHoi eTrku Ta JOOpPOoYECHOCTI,
AKUA AOAaETbCA A0 AOCbE KaHamaaTa Ha nocagy cyaai abo
00 CyaAaiBCbKOro Aocke; 4) Aenerye yrnoBHOBaXXEHOro npea-
CTaBHMKa AN yyacTi B 3acigaHHi Buwioi ksanidikauinHoi
KOMicCiT cyaaiB YKkpaiHu woao keanidikalyinHOro ouiHioBaHHS
cynni (kaHgupata Ha nocagy cyani) (Mpo cymoycTpin i
ctatyc cyngis, 2016).

I3 UbOro UiNKOM nOriYHO BUNMMBAE, WO YHKUIAMN
Mpomagackkoi pagu fobpoyecHoCTi nepenyciv €:

1. AHanimuyHa — 361paHHs, NPOBeAEHHSI NEBHOrO aHa-
nidy gaHmx, oTpMmaHux Npo cyaais (KaHgnaaTie Ha nocaay
cynni), Ha sikux 6yayTb 6asyBaTUCA BUCHOBKM LLIOAO HEBIA-
NOBIAHOCTI A0 KpuTepiiB NpodeciiHoi eTukn Ta aobpoyec-
HOCTI, NepeBipka Taknx akTiB TOLLO.

BignosigHo no PernameHTy Mpomaackkoi pagu nobpo-
yecHocTi (PernameHT 'pomaackkoi pagn [oOpoyecHOCTi,
2016), nig 4Yac aHanisy iHcpopmaLii npo cyaat (kaHguparta
Ha nocagy cyAAi) YneH uiei pagu, 3okpema:

1) ouiHtoe iHdopmaLiito Nig KyTom 30py KpuTepiie 4O6po-
YeCHOCTi Ta NpodeCiNHOI eTUKK;

2) Bigkvpae iHpopmalilo, gka € BoyeBuAb HEeAOCTOBIp-
Hoto, abo SAKLLO i Jxepena He BUKITMKaKTb AOBIpY;

3) BU3Ha4ae 3MiCT NPOEKTY piLLleHHs1 ab0 BUCHOBKY.

2. MMpeeenmueHa — 3anobiraHHA NOTPanssHHIO A0 cya-
AiBCbKOro kopnycy HepmobpodecHux ocib 4yepe3 HagaHHs
"BucHOBKY MpO HEBIANOBIgHICTL cyaai (kaHouaata Ha no-
cagy cyagi) kputepiam npodeciiHoi eTukn Ta 4oBpoYecHo-
cTi" (MYHKT TPETin YaCTUHW WOCTOI cTaTTi 87 3akoHy YKpaiHu
"Mpo cypoycTpin i ctatyc cyaais").

3. KoHmponbHa — y4acTb YNOBHOBAXXEHOro NpeacTas-
HWKa y 3acigaHHi Buwoi ksanidikauiiHoi komicii cyaais
Ykpainu wonao kBanidikalinHoro ouiHoBaHHSA cyai (kaHaum-
Jata Ha nocagy cyadi). YNoBHOBaXeHW MpeacTaBHUK
Pagn Ha 3acigaHHsax Buwoi kBanidikauiiHoT komicii cyaais
YkpaiHu Wwoao kBanicikayiiHoro ouiHBaHHA CyaaiB:

1) npeacTaBnse pileHHs | BUCHOBKM Paau;

2) 3 0,O3BOIMY rofioBYOYOro Ha 3acigaHHi Moxe:

= CTaBWUTK NnUTaHHA 0cobi, Ska NpoxoanTb KBarnidika-
LliiHe OLiHIOBaHHS, CTOCOBHO HagaHoi Buwwin ksanidikauin-
Hin Komicii cyaais YkpaiHu iHdopmalit;

" HagaBaTu JOAATKOBY iHpopmaLiio 3 NuTaHb, siki Bynu
npeamMeToM BUCHOBKY Yy iHGhopMalLii LWoao kaHamaaTa;

= BUCIOBMOBATU AOYMKY CTOCOBHO BpaxyBaHHSl BUC-
HoBKy abo HapgaHoi Buwin kBanicikauirHin komicii cyoais
Ykpainu iHbopmaLii wopao cyaai (kaHanaaTa Ha nocagy cyagi)
(PernameHT Npomapckkoi pagn aobpoyecHocTi, 2016).

TyT BapTO A0AATH, LLO KOHTpOnbHa dyHKLUis [pomaack-
Kol paan AobpoYeCcHOCTI TaKoX NOBHOK MipOL0 BUSIBIISIETLCS
B TOMYy, WO 3@ HasiBHOCTi BUCHOBKY MPO HEeBiAMNOBiAHICTb
Buwa kBanidgikauiiHa komicis cyaais YkpaiHu Moxe yxBa-
NNTVM BMOTMBOBAaHE pPilLIeHHSI NPO NiATBEPAXEHHS 34aTHOCTI
Takoro cyaAdi (kaHgugarta Ha nocagy cyagdi) 3gincHioBaTu
npasocyaaqa y BignosigHOMY cydi nviwe B pasi, SKWOo Take
pilleHHs NiagTpMMaHe OBOMa TpeTMHAMM rosloCiB Npu3Haye-
HUX YneHiB Buwwoi kBanidikaLiiHoi KoMmicii cypaiB Ykpainum,
ane He MeHLle Hix AeB'sTbMa ronocamu. OTxe, yyacTb
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npeactaBHMka [pomagcbkoi pagu AobpodecHOCTi Hidn
"YHEMOXINUBIIOE" NOPYLUEHHS Takol NpoLeaypu.

®yHKuii pomaacbkoi pagn [oGpoYecHOCTi neperyky-
IoTbCA 3 pyHKUiIAMM pPOMaachbkoi paau  MiKHapOAHUX
eKcnepTiB, AiANbHICTb SKOI nonarae y cnpusHHi Buwwin kesa-
nidikauinHin Komicii cyaais YkpaiHu nig yac npoBedeHHs
KOHKYpCY Ha 3aMHATTA BakaHTHUX nocag cyanie Buworo
aHTukopynuinHoro cyay (BAKC). BignosigHo A0 4acTuHM
aes'atoi ctatTi 9 3akoHy Ykpainm "lNpo Buwmn aHtukopyn-
uinHun cyn" (3akoH npo BAKC) N'pomagcbka paga mixHa-
poaHux ekcnepTis: 1) 3dbupae, nepeBipse Ta aHanidye iHgop-
MaLilo Woao kaHauaaTie Ha nocaau cyaais Buuioro aHTu-
KopynuiviHoro cyay; 2) Hagae BuLiin kBanigikauinHin komicii
cyaais Ykpainum iHcbopmauio Wwo[o kaHguaatie Ha nocagu
cyaais Buworo aHTukopynuinHoro cygy; 3) 6epe yvactb y
cneuianbHOMYy CMiNbHOMY 3acifaHHi B nepefbavyeHnx Lmm
3akoHoM Bunagkax; 4) yxvsae 3axodiB OO 3aXuUCTy nepco-
HanbHUX AaHux, iHdopmauii 3 oBMexeHnm AOCTYNnoMm, sKi
cTanu BigoMmi uneHam [poMagcbkoi pagun MiXKHapOAHMX
eKCcnepTiB Yy 3B'A3KY 3i 3AINCHEHHAM iXHIX MOBHOBaXeEHb
(Mpo Buwwmin aHtukopynuinHui cya, 2018).

Lli noBHoBaxeHHs [pomMaacbkoi pagu MiKHapOOHMX
ekcnepTiB cnig aHanisyBaTn B CUCTEMHOMY B3aEMO3B'A3KY 3
nonoxeHHsMu ctatTi 8 3akoHy npo BAKC, yactuHa 4yeTBepTa
aKoi nepeabavae, wo [pomaacbka paga  MiKHaApOAHWUX
ekcnepTiB cnpusie Buwin keanidikauinHin komicil cyanis
YKpaiHu y BCTaHOBMEHHI AnA Linew ksanidikalinHOro oLjiHwo-
BaHHS BiAMOBIAHOCTI kaHAMAaTIB Ha nocaam cyaais BAKC no
KpuTepiiB 4OBpovecHOCTi (Mopani, YeCHOCTI, HEMiaKymnHOCTi),
a came o0 3aKOHHOCTI [pkepern NOXo4KeHHs1 MalHa, Biano-
BIOHOCTI piBHS XWUTTSA KaHOuaaTta abo 4yneHiB Moro ciM'i o
3a[1eKrnapoBaHnX JOXOAiB, BiANOBIAHOCTI CNOCOBY XUTTSI KaH-
Ovpata Ao Moro craTycy, HasiBHOCTI 3HaHb i MPaKTUYHUX
HaBWYOK ONs1 pO3rnsgy cnpas, BiHECEHUX A0 MiACYAHOCTI
BAKC (Mpo Buwmin aHTrkopynuiiHmm cya, 2018).

Takum 4ynHoM, pomagcbka paga MiXkKHapOAHUX ekcrnep-
TiB, peanisylo4m CBOi MOBHOBAXEHHS!, CNPUSE BiAbopy KOM-
NETEHTHUX, BUCOKOMOparbHUX, O0OpOYEeCcHMX kaHauAaaTiB
Ha nocaau cyaais BAKC i B Takui cnoci6b 3anobirae goctyny
[0 cyOaiBcbkux nocapg ocib i3 NpoTUNexXHNMK xapaktepuc-
TUKaMK, 3AINCHIOYM KOHTPONb 3a SKICTIO CyAAiBCbKUX
Kagpis, WO aHanoriyHo Mpomaacbkii paai 4o6poYvecHoCTi,
ane B aHTUKOPYNUiNHIN caepi.

Omke, sk 6aummo, pomaacbkit pagi MiKHapogHUX
eKCrepTiB TakoX MpuWTamaHHi aHaniTuyHa, NpeBeHTUBHA,
KOHTponbHa yHKUii. OCTaHHA TaKoX BUABMSETLCA B TOMY,
LLIO YneHn MpoMaachKoi paau MidkHapoOaHUX eKCnepTiB cami
MOXYTb iHIiLilOBaTK creuianbHe cninbHe 3acifaHHa y Bu-
nagkax, KOnu BUHMKIM CYMHIBU LWoAo [0BpOYEecHOCT um
npodecinHOCTI KaHanaara.

Okpemo BapTO BUAINUTU AiarHOCTUYHY (YHKLiO, Ska
nongarae B TOMy, WO AiSnbHICTb [pomMaackbkoi pagn MikHa-
POOHMX eKcnepTiB, sk i FpoMaacbkoi pagn 4O6GPOYECHOCTI,
[ae MOXNMBICTb 3'ACyBaTV NEBHUM AKICHWUI 3pi3 KaapoBOro
HaMOBHEHHA CYAAIBCbKOrO KOPMyCY LUSISIXOM YCTAHOBIIEHHS
po3pMBY MK (haKTU4HUM PiBHEM KOMMETEHTHOCTI, A06po-
YeCHOCTi Ta BUMOramu o KaHauaaTa Ha nocagy cyagi, Wo
Cnyrye [xepernom Ans noganblumx MnoninweHb y CUcTemi
niaroToBKM cyaais (kaHAMaaTiB Ha nocagy cyagqi).

[iarHocTMuHa PyHKUiSA TakoX $CKpaBO BupaxeHa B
nisnbHocTi ETMYHOT pagwn, sika noknmkaHa "oumctutn” Buwy
pagy npasocyaad. ETnyHa paga nokasye y CBOIX BUCHOBKAX
Ha KOHKPETHMX Kencax kaHauMaaTiB, YoMy came TOro 4u
iHWoOoro kaHamMaaTta 6yno BU3HAHO TakuM, IO He Bianosigae
KpUTEpiM NpodecinHOi eTukn Ta [06POYECHOCTi, TUM
caMum pobnsum BUBIpKY 3 KaHAuAaTiB i noginawym ix Ha
[obpoYecHux i HeJoBPOYECHMX.
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Takox Tpeba 3a3HaunTh pyHKUiO 3aXMCTy BU3HayYe-
HOi 3aKOHOM iHdopmauii. HasBHicTb Takoi dyHKUiT BUNnu-
Ba€ sK i3 BUMOr 3aKOHOOABCTBA, TaK i 3 pernameHTiB Ta
NONOXeHb, WO PerynoTb poboTy OKpeMMx [opagvux
opraHis. [Ins npvknagy, Hapasi TpuBae NpoLec OHOBMEHHS
KoHctutyuiiHoro Cyay YkpaiHu, wo BiabyBaetbcs 3a 6e3-
nocepenHLoi yvacti [lopag4yoi rpynu ekcneptis. Buwesra-
AaHa yHkuia npamo 3akpinneHa B MNMonoxeHHi npo Jopagdy
rpyny ekcnepTiB i 32ab0OpOHAE YneHaM L€l rpynu BUKOPUCTO-
ByBaTW, NepefaBaTu i ONPUIIOAHIOBATM NEPCOHarbHi AaHi,
Axepena iHpopmaLii Ta iHWy KoHdIAeHUiNHY iHdopmallito,
fAKa cTana iM BigomMa B XOAdi BMKOHaHHA iXHiX 000B'A3kiB
(SIKLLO TiMNbKM Lie He BMMaraeTbcsl 3akoHOM i uum MonoxeH-
HAM 4YM 30IACHIOETLCA ANg Uinew ouiHoBaHHSA) (MonoxeHHs
npo Jopaguyy rpyny ekcneprtis, 2023).

B «koHTekcTi BuwiesragaHoi yHKUii BapTo 3ragatu
TakoX i KoHKypcHy KOMiICito Ans npoBeAeHHsI KOHKYpCY Ha
3anMHATTA nocagu 4neHa Buwoi kBanigikauiiHoi KoMicil
cynais YkpaiHu, sika € OONOMKHUM opraHom Buwoi pagu
npasocyaas. 3rigHo i3 3akoHom ([po cygoycTpin i ctatyc
cynais, 2016), KoHKypcHa KOMICii Ta BMOBHOBaXEHi Heto
0ocobu 3060B'A3aHi:

1) He BMKOPUCTOBYBATU NEpPCOHanbHi AaHi Ta iHLwy iHdop-
Mauito, Wo ctana imM Bigoma nig yac poboTtn B KoHKypCHil
KOMICIT, AN uinen iHWuX, HiXX AN BUKOHAHHA OOOB'A3KiB,
noB'aA3aHuX i3 poboToro KOHKYpCHOI KOMICiT;

2) BiAMOBUTUCS Bif, ydacTi y 36upaHHi iHdopmaLii npo
KaHauMaaTa Ha nocafy vneHa Buwol ksanidikauinHoi KoMicii
cynaiB Ykpainu, skwwo uneH KoHkypcHoi komicii mae abo maB
ocobucTi abo AinoBi CTOCYHKM 3 KaHoupaTom Ta/abo 3a
HasABHOCTi HLIOrO KOHQMIKTY iHTepeciB 4nM obCcTaBuH, WO
MOXYTb BNINHYTN Ha Noro ob'ekTMBHICTb abo Heynepemxe-
HICTb AK YneHa KoHKypCHOT KOMICiIi;

3) 3abesneyyBaTy 30JIMCHEHHST 3ax04iB LUOAO 3axuUCTy
nepcoHanbHUX AaHuX i KoHdigeHuinHoi iHdopmauii, wo
cTanu iM BigoMi nig Yac BUKOHAHHA 0DOB'A3KiB, MOB'A3aHUX
i3 po6oToto KoHKypcHOI koMicii.

Cxoxi dhyHkUii HanexaTb | ETnyHin pagi, ska cnpuse cy-
6'ektam opmMyBaHHS Buwioi pagm npasocyaas y npoueci
nobopy Ha nocagy ii uneHiB, NepeBipsiloYM KaHaAMAATIB Ha
BiAMOBIAHICTb OO KpWUTepiiB NpodeciiHoi eTukn n aobpo-
YecHocTi: "duneH ETu4Hol pagn 3060B'A3aHW HE BUMKOpUC-
TOBYBaTW, HE NepeAaBaTu Ta He pPO3ronoLLyBaTh NepcoHa-
NbHi AaHi Ta iHWy iHopmadilo, sika cTana nomMy Bigoma y
3B'A3KY i3 30iICHEHHSIM NOBHOBaXeHb YneHa ETnyHol pagw,
3 iHWOIO, HiXX ANA BMKOHAHHSA CBOIX ODOB'A3KIB K 4YneHa
ETnyHOI pagn, MeTow; YyXMBaTM 3axOAiB OO0 3axucty
nepcoHarnbHUX [OaHWX Ta iHWOoi iHcopMauii, wo crana
BijoOMa Yy 3B'A3KY i3 3AINCHEHHSIM MOBHOBaXeHb uYneHa
ETnyHoi pagu" (Mpo Buwy pagy npasocyaas, 2016).

Pa3om i3 TuMm Hi B 3akoHaXx, Hi y PernameHTi 'poMaacbkoi
pagn [0oBGpOoYEeCcHOCTi HEMAaE HisiKMX 3rajok LWOAO MOBO-
[PKEHHS 3 KOHigeHUiHOW iHdOopMaLito, Ska CTaBuTb nig
CyMHIB iCHyBaHHA y [pomagcbkoi pagn [oOpoyecHOCTI
OYHKLUi 3axXMCTy BU3HAYEHOI 3aKOHOM iHchopmaLii, xo4a
Npes3yMyeTbCs, WO YreHn uiei Pagn He MOXyTb MOLUMpHo-
BaTW ii anpiopi, 3Baxatoun Ha CBili cTaTyc.

Mpooosxytoun aHanidyBaTh AisnNbHICTb AOpagymnx opra-
HiB, MOXHa roBOPUTW TaKoX i MPO HAsIBHICTb Y HUX IHCTPYK-
TUBHO-MEeTOANYHOI (hbYHKLIi, OCKINbKN Make KOXeH A0-
paguuii opraH mae abo BnacHy MeToAMKYy NepeBipku KaHau-
[arTiB, sIKy caMm e i po3pobuB, CnMparymch Ha CBill 4oCBia,
abo nepenHsB Le 330BHI 1 MogepHi3yBaB nif cebe.

Hanpuknag, us cama N'pomaacbka paga gobpovecHocTi
3a pesynbTaTamu CBOEI AisNbHOCTI cdopmyBana 30ipHUK
"Y3aranbHeHHs npakTukM [pomagcbkoi pagu pobpoyec-
HOCTI 3 aHani3y Ha BignosiaHicTb 10 kpuTepism npodecinHoi
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eTuKM Ta [obpoyecHOCTi kaHAMAaTiB Ha nocagu cyaais
BepxosHoro Cyay", y skomy cucteMaTn3oBaHo 134 BUCHOBKM
npo HeBiAnoBigHiCTb kaHauAaaTie no BepxosHoro Cyany oo
KpuTepiiB AobpoyecHocTi Ta npodeciiHoi eTukn. Ak 3asiB-
neHo B camoMy 36ipHuKY, Lie — MeToornorid, 3a KoK npa-
uroBaTume B ManbytHboMy ['pomagcbka paga gobpoyecHo-
CTi, i Uen OOKYMEHT CTaHe B Harofi sk npeacTaBHUKam
CyOoBMX OpraHiB Bnagu, Tak i caMum cyaasiM, OCKinbKu Mic-
TUTb pekoMeHAauii Wwoao AoOpoYecHOT Ta eTUYHOI Aianb-
HOCTi Ha ManbyTHe (Y3aranbHeHHs1 NpakTuku pomaaceKoi
paau pobpoyecHocti..., 2018). 'pomaacbka paga pobpoye-
CHOCTI TaKOX Ma€ CBOI iHAMKaTOPW BU3HAYEHHS HEBIANOBIA-
HOCTI cyadiB (kaHAuAaTiB Ha nocagy cyadi) 4o Kputepiis
pobpouecHocTi Ta NpodecinHOT eTukK, siki po3pobneHo Ha
OCHOBI MiXXHapOOHMX NPaKTUK | pekoMeHaaLin, ypaxoByoun
M yKpaiHCbkuiA focsin Aobopy cyaais.

Takox y 3akoHi Ykpainu "MNpo Buity pagy npasocynas”
[0 NoBHOBaXkeHb ETNYHOI paam BigHeceHo Taki, Ik po3pob-
NEHHSs1, 3aTBEPKEHHSI Ta ONPUINIOAHEHHS pernameHTy po-
6oTtn ETnYHOI pagm 1 meTogonorii ouiHloBaHHSA BignoBigHO-
CTi kKaHguaaTa Ha nocagy uneHa Buwioi pagn npaesocyans
0o kpuTepiiB npodecinHoi eTukn Ta gobpoyecHocTi (Mpo
Buwy pagy npasocynas, 2016). Llikaso, Wwo Ha BigmiHy Bif
ETnyHoi pagu, KoHkypcHa komicis 3 gobopy uneHis Buuyoi
kBanidpikauinHoi KoMmicii cynaiB He Mae BnacHoi onybnikosa-
HOT MeTOAOoMoril OLiHIOBaHHA KaHAMAATIB Ha nocagy, xo4a
04eBUAHO, LLO Taka (PyHKLis iCHye, NpoTe pearni3oByETbCH B
newo obmexeHomy dopmari.

Lia dyHKUia sckpaBo BUpaxkeHa 1 y AisnbHocTi Fpomaa-
CbKOI pagu MiXXHapOAHUX eKCnepTiB, Aka Mae BNacHi MeTo-
OWKM OUiHIOBaHHS [OOPOYECHOCTi, 3HaHb | MNPaKTUYHUX
HaBMYOK KaHOMAaTiB HA Nnocaan cyaais Buworo aHTukopyn-
LiHOrO cyaly, ki TaKOX € OOPOXHLOK Marow 3 MUTaHb
[obpoyecHoCTi Ans ekcnepTiB.

CuUCTEMHUIA aHani3 NoNoXeHb YNHHOro 3aKOHOAaBCTBa,
WO perynioTb CTaTyCc Aopadyux opraHiB i 3acagm IXHbOI
LisiNbHOCTI, [O3BOMSE CTBEPAXKYBATU NP0 HAaSBHICTb Y HUX
Takox iHdpopmauinHoi dyHKUii, WO nepegyciMm BUSBNS-
€TbCS Y BIAKPUTOCTI 1 NyONiYHOCTI AiANbHOCTI TAKMX OPraHiB.
Hanpuknag, BignosigHo go PernameHTty ETu4HOi pagwm,
iHpbopmaLis Nnpo Yac i MicLe NpoBeAEHHA 3aciaaHHs, Nops-
[OK OEHHWI i pilueHHa Pagu onpuntogHoTbes Ha odoilin-
HoMy BeGnopTani cyaoBoi Bnaau YKpaiHu He ni3Hille Hix 3a
24 roguHu [0 novaTky 3acigaHHs, a came 3acigaHHs ETnu-
HOI pagu TPaHCMETLCS OHNalH Ha odilinHoMy BeGnopTani
cynoBoi Bnaam Ykpainm (PernameHT ETnyHoi pagm, 2021).

Lle came moxHa ckasaTtu 1 npo 'pomaackbky pagy no6-
POYECHOCTI, sika NyGrikye pilleHHA CTOCOBHO CyAAiB Ha CBO-
emy odiuiiHomy BebGcanTi. Tam caMO MOXHa 3HalTU W
3aaBu Pagn, HOBUHK Woao0 AisnbHocTi Buwwoi kBanidikawin-
HOIT KOMiCiT cyaaiB, BUCHOBKW, aHaniTuky towo. Llikaso, o
Ha BigMiHy Bia Mpomazackkoi pagu gobpoyecHocTi, Mpomaa-
CbKa pajia MiXkHapoOHWX eKCrepTiB He Mae cBoro BebcawnTy
4 iHLLOro pecypcey, NnuLle CTOPiHKM Ha cainTi Buwwoi ksanidi-
KauinHoi Komicii cyanis.

IHbopmaLinHa PyHKList ACKPaBO BUPaXeHa B OisNbHOCTI
[opan4oi rpynu ekcneprTiB, i Xo4a BOHA TakOX He Mae Bnac-
Horo BeGcanTy, Ha odiulinHoMy BebcanTti KoHcTutyuiiHoro
Cyny YkpaiHn perynsipHo ny6nikytoTbCsi aHOHCU 3acifaHb,
MOCUNaHHA Ha iXHi OHMaWH-TPaHCNALji, NACYMKA W MOTUBO-
BaHi pilleHHs [opaayoi rpynu ekcnepTis. BapTo gogaTw, wo
[opapaya rpyna ekcnepTis ny6nikye 3acigaHHs He nuLie yKpaiH-
CbKOKO MOBOI, @ W aHMINCbKOK, WO CNpUsie MPo30pocCTi,
MOBHIl BiOKPUTOCTI 1 JOCTYMHOCTI CNPUIAHATTSA iHbopMmauii.

HocTyn go piweHb ETMYHOT pagm npo BiANOBIAHICTL YK
HEBIOMNOBIQHICTb kaHAMAATa Ha nocagy YneHa Buwoi pagu
NpaBoCyOAst TaKOX € BiAKPUTUM ONs LUMPOKOro 3arany —
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apxiBy 3 MOBHUMM TEKCTaMW pilleHb € Ha cauTi CygoBOIl
Bnagm Ykpainu.

Loao KoHkypcHoi komicii 3 gobopy yneHis Bulioi kea-
nigikauinHoi komicii cyaais, To iHdopmMauinHa yHKLisA
ACKPaBO BUSABNAETLCA Y BEAEHHI CTOPIHKMN B couianbHi Me-
pexi Facebook, ae nybnikytoTbca akTyanbHi HOBUHW LLOAO
KOHKYpPCY, OrOMOLLUEHHSA Ta 3asiBU. TYT HEMOXIMBO He 3a3Ha-
YnTK TOW PakT, WO, Ha BiAMiHY Big BeOCalnTiB, Ha CTOPIHLUI
KoHKypCHOI KOMICIT y coujianbHini Mepexi cnocTepiratoTbes
aKTUBHI ANCKYCiT MK YuTayamm n camoto Komicieto, Wwo po-
OuTb Len opraH "xuBum" i BinbLU BiZKPUTUM OO CYCNinbCTBA.

[uckycis i BACHOBKMU

Taknum ynHoM, YHKLIT Jopagynx opraHis CyaoBOi cUC-
TeMu YKpaiHM BUMNMMBAIOTL i3 iXHIX BU3HAYEHUX 3aKOHaMU
NMOBHOBaXEHb, a TaKOX i3 BHYTPILLHIX JOKYMEHTIB — perna-
MEHTIB i NONoXeHb. BrokpemmnBLLM KOHKPETHI BUAnN 1 ene-
MEHTW OianbHOCTI Jopagyux opraHiB, Mu 6a4Mmo, Wo ix
icHyBaHHs1 6yno 6 HeMoXxnunBuM 6e3 aHaniTU4HOI, NpeBeH-
TUBHOI | KOHTPOSMbBHOT (PYHKLUIN, agxe B LMX YHKUIAX 3akna-
OEHO CcaMy CyTb i METy CTBOPEHHS JOopajynx OpraHiB.
JiarHocTnyHa yHKUiS TakoX npUTamaHHa BCIM Aopaaynm
opraHam, afke KOXeH i3 H1X, BinbLLOK Y/ MEHLLOK MipOo,
OOCTiaXye PUHOK KaapiB.

LLloao iHWmMX dyHKUIN, SK-OT PYHKLA 3aX1CTY BUHAYEHO|
3aKOHOM iHdbopMaLli, IHCTPYKTUBHO-MeToANYHa Ta iHbopma-
LinHa, To Ha npwuknagi ribpuaHoi peanisauii iHCTPYKTUBHO-
mMeToanyHoi dyHKUii y KoHKypcHOi komicii 3 obopy uneHiB
Buwoi kBanidikauinHoi KoMicii cyaaiB, a Takox BiACYTHOCTI
HOpPMaTMBHO 3aKpinneHoi dyHKLUii 3aX1CTy BU3HAYEHO! 3aKo-
HOM iHdbopmaLii y M'pomaaceKoi pagm 4O6pO4ECHOCTI, MOXHa
3po6UTHN BUCHOBOK, LLIO 3rafyBaHi OyHKLUiT € Takmumm, 6e3 aknx
iCHYBaHHs1 Jopag4Yux OpraHiB TEOPETUYHO € MOXIMBUM, ane
He B TaKkOMy BUIMSAAI, Y SKOMY BOHW iCHYIOTb HUHI.

OTxe, yHKUIT AOpagymMx opraHiB y CyAOBi cucTeMi
YkpaiHu MOXXHa YMOBHO NoAiTW Ha ABi rpynu: OCHOBHI 1 J0-
nomixHi. OCHOBHUMU € Ti, Lo BUNNMBaOTbL 6e3nocepesHbO
3 METU IXHbOr0 CTBOPEHHS: 1) aHaniTu4Ha, 2) NpeBeHTUBHa,
3) KOHTpOnbHa, 4) AiarHoCTNYHa; iHWI X YHKUiT — gono-
MiXHI, IX HasiBHICTb nepeabayeHa camum NpoLecomMm i opra-
Hi3auieto AisnbHOCTI opagyvmMx OpraHiB: 5) dyHKUIA 3axucty
BM3HA4YeHOI 3aKOHOM iHdopMmaLlii, 6) IHCTPYKTMBHO-MeTOANYHa
Ta 7) iHdopmauiiHa. 3ayBaxunmo, wo 6e3 peanisauii gono-
MiXKHUX (PYHKUI iCHYBaHHSA LUMX OpraHiB He Bignosigano 6
HaBiTb 6230BMM NPUHLMNAM BEPXOBEHCTBA NpaBa Ta 3aKOH-
HocTi (BopoBcbka, 2024, c. 176-179).

Omxe, 3a pesynbTaTtamMy LbOro OOCHIIKEHHS MOXHa
KOHCTaTyBaTu, WO (OYHKLiOHan gopagYvx opraHiB CydoBoOl
cuctemn YKpaiHu € OOCUTb LUMPOKUM, 3 SIBHOK MEPCneKTu-
BOIO MOAAnbLUIOro po3BuUTKy Ta TpaHcdopmauii. Monpu Te,
O Ui opraHy BUHWUKIN OCUTb HELLLOAABHO, IXHIN CTPIMKUNIA
PO3BUTOK i BB Ha (hOpMyBaHHs CyA0BOI Bnaau B YKpaiHi
[OBOAWTb, WO dyHKLioHan HeoaMiHHO Oyae po3swwmploBa-
TUCb | 3MiHIOBATUCb 3areXxHo Bif BEKTopa pO3BUTKY Oep-
aBu Ta ii B3aemogii i3 rpOMaachKiCTHO.
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ADVISORY BODIES OF THE JUDICIARY SYSTEM OF UKRAINE: ROLE AND FUNCTIONS

Background. Inthe context of judicial reform implementation and Ukraine's active European integration process, defining and studying
the functions of advisory bodies within the judicial system of Ukraine is an extremely relevant topic today. Given the critically limited number of
scientific studies on the role and functions of advisory bodies within the judicial system of Ukraine, this lack of research could lead to the institution's
degradation or, even worse, its development in a destructive manner, which would harm not only the judicial system but also state's entire constitu-
tional system. Clearly defining the functions of advisory bodies of the judiciary will allow for the systematic formulation of this institution's tasks,
both in general and for the specific bodies they were established to assist.

Methods. Thestudy applies the empirical method of comparison —focusing on identifying similarities and differences between the functions of
the judicial system and the judiciary, as well as the relationship between the functions of various advisory bodies of the judicial system of Ukraine;
methods of scientific research, analysis, and synthesis, with the help of which it was possible to divide functions into categories, as well as advisory
bodies as a phenomenon into parts, and to identify relationships, similarities and differences between them that affect their functionality; with the help of
induction and deduction methods, as well as the grouping method, it was possible to reach conclusions, first summarizing the existing knowledge and
making assumptions about the nature of the functions of advisory bodies, and later to prove the conclusions obtained and show them visually.

Results. It has been established that the functions of advisory bodies within the judicial system of Ukraine stem from their legally defined
powers, legal nature, status, and purpose of formation. Therefore, to distinguish their functions, the powers of some of them were partially described,
which gave areason to conclude the presence of both common functions of several bodies and certain unique functions. Additionally, the functions of
advisory bodies of the judicial system of Ukraine are divided into two categories; each function is described with a specific example of implementation.

Conclusions. Itwas determined that the functions of advisory bodies of the judicial system of Ukraine are divided into two groups: main
and auxiliary. The main ones follow directly from the purpose of their creation: 1) analytical, 2) preventive, 3) control, and 4) diagnostic. The auxiliary —
functions, the availability of which is foreseen by the process itself and the organization of activities of advisory bodies: 5) the function of protecting
information defined by law, 6) instructional and methodical, and 7) informational.

Keywords: judicial system, judicial reform, advisory bodies of the judicial power of Ukraine, functional appointment of advisory bodies,
mechanism of selection and appointment of judges.
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NMO3ACYNOBE BPErYJIIOBAHHSA CNOPY AAK ENEMEHT AOCTYNY A0 NPABoOCyYAAs

B c Ty n. HuHiwHs koHuenyis eghekmueHo2o docmyny do npaeocyddsi, sika Mocmynoeo po3eusasacsi ma eudo3miHrosanacs
ynpodoex 6azambox pokie, nrompebye diee020 euKopucmMaHHs allbmepHamueHux crocobie ypezynroeaHHs1 criopy nopsio i3 cydo-
8UM ypezynroeaHHsIM. Y yili cmammi po3ansidaembcsi MOXJIUgiCMb 3acmocyeaHHs rno3acydoeux MexaHiamie e YkpaiHi sk 0OuH i3
HalizonosHiwux 3acobie y nodonaHHi 6ap'epa Ha wisixy do eghekmueHo20 docmyiny Ao npaeocyddsi 3 ypaxyeaHHIM MiXKHapOOHO20
doceidy. Memoro cmammi € auceimsieHHs1 MO3uMueHUX i He2amueHUX acrekmie 3e8epHeHHs 00 Pi3HuUX criocobie ypeayntoeaHHs
cnopy, intocmpyeaHHsi Hedogipu 0o arlbmepHamMueHo20 8pe2yJsIo8aHHs CrIopy 8 YKpaiHi, eu3Ha4yeHHs1 cmaHy pearsi3auii ykpaiHcbKux
no3sacydoeux mexaHiamie i npobnem, wjo nompebyroms yOOCKOHaIeHHS 3 ypaxyeaHHsAM npakmuku €CI1/1 ma pekomeHOayili, a makox
8idobpaxkeHHs1 Npono3uyili uyodo YyCyHEHHs1 Npo2anuH y ¢yHKUioHyeaHHi docydoe020 MexaHi3My epe2ysiro8aHHs Criopy.

MeToawu. Y cmammi eukopucmaHo 3a2anbHOHaykoei ma cneuyianbHi MemooOu Haykoeo20 GocliO)KeHHsl, maki sik cucmem-
Hul , dianeKmu4HuUl i cucmeMHO-CMpPYKMYPHUU aHani3.

Pe3ynbTaTtu. HazonoweHo, wo pieeHb dosipu cycninbcmea 6e3nocepedHbO 8rn/iueac Ha 3acmocyeaHHsl allbmepHamu-
8Hux crnocobie ypezyntoeaHHs1 criopy e depxasi. AKUeHmoeaHo yea2y Ha HedocmamHil iHgpopmoeaHocmi 2pomadsiH nid 4yac cy-
908020 po32n50y crpasu NPo MOXUEocmi 3acmocysaHHs Mo3acydo8020 MexaHi3My epeaynoeaHHsi cnopy. [pyHmyr4uch Ha
cydoeill npakmuuyi, ycmaHoeJsieHo, w0 nidxio ujodo 06086'sI3Ky euKkopucmaHHsi nosacyodoeux mexaHiamie neped 386epPHEHHSAM 00
cydy 3anexums e8id o6paHo20 eudy (Memody) asibmepHamMueHo20 8pe2yJIF08aHHs1 CIIOPY, W0 CMOPOHU Nponucanu 8 ykinadeHoMy
dozoeopi. 3anponoHosaHo 83mu 0o y8aau npuknad pegopmu Jlopda Byngha 3adnsi npueedeHHs1 yKpaiHCbKOI npakmuku y eiorno-
gidHicmb Ao MiXXHapOOHOI, W0 noJisi2ae y 36inbuweHHi sUKOPUCMaHHS aflbmepHamMueHuUX crocobie ypeaysioeaHHsi criopy, rnosea-
weHHI npoeedeHHs1 cydo8020 rnpouecy, Lio20 npuweudweHHi moujo.

BucHoBKU. Y eucHogkax Ha2osloweHo Ha HeobxiOHocmi: 3abe3neyeHHs1 06i3HaHOCmMi 2poMadsiH MPo 3acmocyeaHHsl Mo-
3acydoeux MexaHiamie ypezaynroeaHHs criopy; nepeasnsidy cucmemu 0o6poeifibHO20 3acmocyeaHHs1 3a3Ha4YeHUX MexaHi3mie; ypa-
XyeaHHs1 npuHyuny "ceob6odu dozoeopy"”; ycmaHo8JIeHHs €GUHO20 Nidxody w000 0608'sI3Ky 38epHeHHs1 A0 no3acydoeoz0 epe-

2yntoeaHHs1 cropy, sIKW,0 CMOPOHU 8UKIanu eidnoeiGHy ymoey e yknadeHoMmy oz080pi.

KnwuyoBi cnoBa: anbmepHamugHi cnocobu epezyntoeaHHsi criopy, docmyn do npaeocydds, nosacydoei MexaHiamu,

mediauyisi.

BeTtyn

BepxoBeHCTBO npaBsa, NpaBo Ha cnpaBeanvBuiA CyL0BUN
po3rnsag i AOCTyn OO npaBocyans — Le Ti CTPUXKHEBI Ta
B3aEMOOMNOBHSANbHI CKNagHWKKM, SKi 3abesnedvyoTb nNpaBo
KOXXHOrO Ha 3axucT horo npas i ceoboa. Y cnpasi "Monagep
npotn CnonyyeHoro KoponiBcTBa" cya KOHCTaTyBaB:
"HaBpsag YM MOXHa 36arHyTv NnpaBoBnagasa 3a 6pakom Mox-
nuBocTi Math goctyn go cyny" (§ 34) (Case of Golder v. the
United Kingdom, 1975).

Joctyn po npaBocyaas € 6aratorpaHHMM i KOMMMeKc-
HUM SIBULLEM, SIKe NMOCTYNOBO TPaHCHOPMYETLCH | BUOO3MI-
HioeTbeca. 3okpema, y XVIII-XIX cT. noHarta "poctyn go
npasocygas" posrnsganocs sk gopmarnbHe npaBo 0cobu
CyOoMTUCS YM 3axuaTi no3os. [lepxxaBa 3abesnevyBana no-
CTyn [0 npaBocyAas OrnocepenkoBaHoO — Hagakyn ocobam
NnpupoaHe Npago, WO He NoTpebyBano XoaHuX Ain i3 6oky
BiQNOBIAHMX AepXaBHUX OpraHiB. HaTomicTb nocTtynosuin
pPO3BMTOK NPaBOBOi, 30KPEMa CyAOBOiI, CUCTEMU MOCTNPUSAB
3aKpiNMeHHI0 HOBOro PO3yMiHHA AOCTYMNy A0 npaBocyaas,
a came e(PeKTUBHOrO.

Ons npuknagy iMnnemeHTauii MOHATTS edeKTMBHOro
[OCTyny 00 NPaBoCYAAs B 3aKOHOAABCTBO YKpaiHW MOXHa
nopiBHATU ABi pepakuii LineinbHOro npouecyanbHOro Ko-
aekcy Ykpainu (gani UMK Ykpainu) Big 18.03.2004 Ta
15.12.2017 poky (LmBinbHWI npoLecyansHWn kKogeke YkpaiHu,
2004). 3okpema, y pegakuisax 2004—-2017 poky (oo rpyaHs
2017) 3aBOaHHsIMM LMBINBHOTO Cyqo4MHCTBA Oynu cnpaeen-
NUBWUA, HeynepemKeHUn Ta CBOEYaCHUM po3rnsag i Bupi-
LUEHHS LUMBINBHNX CMPaB i3 METO 3aXWCTY NOPYLUEHUX, He-
BM3HaHWX abo ocrnoptoBaHMX MpaB, CBOOOA 4M iHTepeciB
disnyHMX ocib, Npae Ta iHTepeciB lpuanYHux ocib, iHTepe-
ciB gepxxaBu. HatomicTb y noganbLlumx pegakuisx 3'aBuscs
BXe egheKkmusHuUll 3axWUCT MNOPYLUEHUX, HEBU3HAHMX abo
ocrnoptoBaHux npae, cBoboa uu iHTepeciB ¢isnyHMX ocib,
npae Ta iHTEPECIB OpMANYHMX OCID, iIHTEpeCiB aepkaBu.

ISSN 1728-3817

TakuM YMHOM, HUHILLHS KOHUenNUis 3abe3nevye edekTus-
HWI OOCTYN KOXHOro A0 npasocynns i notpebye akTMBHUX
4in i3 6oky gepxasu. YkasaHe NigTBEPAXYETbCH i B Cnpasi
"AbpamoBa nNpoTn Ykpainu", ae cya 3a3HauumB, LLO NPaBO Ha
AOCTyn OO CyAy 3a CBOEK Mpupopor notpebye perynio-
BaHHA aepxasoto (§ 41) (Abpamosa npoTtu YkpaiHu, 2018).
OTxe, AepxaBa Mae He TiNbKM HOPMAaTMBHO 3aKpinmoBaTy
edeKkTMBHE NpaBo Ha JOCTYN A0 NpaBoCyAas, a N CnpusaTy
Moro NpakTUYHIN peanisauii: 3a6e3ne4nT KOHTPOsb 3a Oo-
TPUMaHHSAM NpaBa Ha AOCTyn y AepXaBsi, akTuBidyBaTh Aiji
OO0 HafaHHA Takoro nmpasa BCiM rpoMajsHam, ypaxoBy-
04K iXHi crneujanbHi noTpebun (CTBOpeHHs 0cobnmBMx ymMoB
ONsA nofen 3 iHBanigHiCTo TOLLO).

Okpim Toro, cyvacHuin edeKTUBHUI JOCTYN OO NPaBoCy-
0051 po3rnagaeTbCcs B LUMPOKOMY MOro po3yMiHHi, @ came
BKMtovae y cebe anbrepHaTMBHI cnocobu BperynoBaHHS
cnopy (nopsig i3 cyaoBUM yperynioBaHHAM). AnbTepHaTUBHI
crnocoby BperynoBaHHA Crnopy Hanexatb A0 Oyab-siKoro
MeToay BperyrnoBaHHsa cnopy 6e3 cygoBoro posrnsagy (ypa-
XOBYIOYM €BPOMENCbKNA [0CBIO, Y CTaTTi ansTepHaTuBHI
crnocoby BperynoBaHHA CMopy W Mno3acyaoBe Bperyrio-
BaHHA PO3rnsAalnTbCs AK CUHOHIMIYHI MOHATTS).

YKpaiHCbKi BYEHi Ta MNpaBHWKM BiQHOCHO OOHOCTaWHI
LLOA0 HasiBHOCTI Npobnem y gyHKLiOHYBaHHI CUCTEMU Me-
Aiauii Ta iHWK1X BMAIB No3acyqoBOro BUPILLEHHSI CriopiB B
YkpaiHi. [locnigKeHHIo anstepHaTUBHMX CNocobiB BUPILLEHHS
cnopiB npuvainanu yeary I3aposa l. O., [Mpwutuka tO. .,
(byHKLiIOHYBaHHSA Mefiauii B YkpaiHi BuB4ann KpnumHa A. B.,
Myxa M., 3abesneyeHHs O0CTynmy A0 NpaBoCyAAs [AOCHi-
oxysanu XoTuHcbka-Hop O. 3., Lopa B. B. lMpote npo6-
nemu HegoBipM [0 ansTepHaTMBHWMX cnocobiB ypery-
NoBaHHSA cnopy, acnekTy 060B'S3KOBOCTI 3aCTOCYBaHHS
OKPEMMX BUIIB NO3acCydOBUX MEXaHi3MiB 3 ypaxyBaHHSM
YKpaiHCbKOro Ta €BPOMENCbKOro AOCBiAY AeTanbHO He
AOCHNioXyBanucs.

© boHpaap Anica, 2024
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Y Takomy acnekTi bpanaH lapT Ta Maypo Kannennerti y
3BiTi Access to Justice (Garth, & Cappelletti, 1978) 3a3Ha-
YalTb NPO HEOOXiAHICTbL NogonaHHs Gap'epiB Ha LWNSAXY 40
e(PEeKTUBHOI PiBHOCTI CTOpiH, O € NepwunumM Ta OCHOBHUM
3aBAaHHAM Y HafaHHi ceHcy eddeKTUBHOCTI MOHATTIO "AoC-
Tyn go npasocygasa”. OgHum i3 3acobis nogonaHHs 6ap'e-
piB Npu HagaHHi ePeKTUBHOro JOCTyNy OO0 NpaBoCcyaas €
MOXMMBICTb 3aCTOCYBaHHA ansTepHaTUBHMX cnocobiB ype-
rynioBaHHst cropy (alternative dispute resolution) (gani
ADR), Ha Yyomy 11 Oyae 3pobneHnin akUeHT y LbOMyY HayKo-
BOMY LOCHIOXEHHI.

Memoro nocnigXXeHHSA € BUCBITIIEHHA NO3UTUBHUX | He-
raTUBHMX acnekTiB 3BEPHEHHS A0 Pi3HUX cnocobiB ypery-
NIOBaHHA Crnopy, HeJoBipu A0 anbTepHaTUBHOMO BPErynto-
BaHHA cnopy B YKpaiHi, BU3HA4YeHHA cTaHy peanisauii
yKpaiHCbKUX No3acyfoBMUX MexaHi3MmiB i npobrem, Lo noT-
pebyloTb yAOCKOHANEHHS 3 ypaxyBaHHsaM npaktuku €CIJ1
Ta pekoMeHAauil, a TakoX BigoOpaXkeHHs1 MNpPono3uuin
OO0 YCYHEHHsI nporanuH y yHKUiOHyBaHHI 4OCYL0BOrO
MeXaHi3My BpEeryroBaHHsi cropy.

MeTtoau

[na peanisauii 3a3HayeHoi MeTU NpoaHani3oBaHO Ha-
LiioHarnbHy yKpaiHCbKy CyA0BYy NPaKTUKY, BUOKPEMIEHO KIio-
yoBe piweHHa y npakTuui €CIJT cTtocoBHO npobnemu 3a-
cTocyBaHHA OOOB'A3KOBUX [OCYOOBUX MEXaHi3MiB nepeq
3BEPHEHHAM [0 Cydy, 3anporoHOBaHO BAOCKOHAIEHHS
nosacynoBMX MexaHiaMiB B YKpaiHi ik acnekty gocTtyny Ao
npasocygasa. Y cTaTTi BUKOPUCTaHO 3arafibHOHayKkoBi Ta
creuianbHO-HayKoOBi METOAU HAayKOBOMO OOCHIIXKEHHS: CUC-
TEMHOro aHanisy, AianekTU4YHU, CUCTEMHO-CTPYKTYPHWNA,
3aBASKN AKUM AOCNIOKEHO HOPMW 3aKOHOO4ABCTBA BU3HAYe-
HWX KpaiH, NPaKTWKy HaLjoHanbHMX (YKpaiHCbKuX) Ccyais, €BpO-
NencekUn O0CBIO i CTAaTUCTUKY CydiB WoA0 0OO0B'A3KOBOro
Ta/abo HeO6OB'A3KOBOro 3aCTOCYBaHHS M03acy4oBUX MeEXa-
Hi3MiB, METOAM 320X04EHHS, LLIO 3aCTOCOBYIOTLCS ANst AOCY-
[OBOro BperynioBaHHA Crnopy nepe 3BepHEHHSM [0 cyay.

Pe3ynbratu

AnbTepHaTVBHI cnocobu BperyrnioBaHHA Cnopy MocCTy-
noBo HabyBaloTb MOMYMAPHOCTI B Pi3HUX KpaiHax €sponu.
B Iranii, Hanpuknaa, 3anpoBamkeHa o00B'A3koBa mepia-
uis (Bapyre 3 2013 poky) 3 METOK 3MEHLUEHHS HaBaHTa-
XeHHS Ha cyau. BukopucTtaHHa Megiauii B ITanii noctynoso
3pocTano, ocobnmBo 3aBAsikM iT YMOBHOMY 3aTBEPOXKEHHIO
(NPUIAHATTIO) OCHOBHMMMU 3aLliKaBlIEHUMWU CTOPOHaMW: CyAa-
OsMu, lopuctamu (aaBokatamu) i npeacTaBHUKaMuy AepkaB-
HMX opraHiB. B YkpaiHi megiauis He € 060B'A3K0BOIO, BOA-
HO4ac PO3BMTOK TaKOrO iHCTUTYTY BigobpaxaeTbca onybni-
KyBaHHAM 3akoHy Ykpainu "lMpo megiauito” Big 16.11.2021
(Mpo megiauito, 2022).

YpaxoByloun iTanincbkuini OOCBIA4 LWOAO BUKOPUCTaHHS
MegiaLii, MOXHa npoaHanidyBaTh 3aKOHOOABCTBO MPO Me-
Aiauito B ITanii Ta B YKpaiHi 4ns BU3Ha4YeHHs1 HassBHUX LUNs-
XiB NSl BOOCKOHANEHHSI Cy4acHOro yKpaiHCbKOro 3aKOHO-
[aBCTBa, a OTXe, N ePeKTUBHOro AOCTYNy A0 NpaBOCYAAs.
BignosigHo oo 3akoHy Ykpainu "lpo megiauiio” megiauia —
ue nosacygosa A06poBinbHa, KOHMIAEHLiHA, CTPYKTYpO-
BaHa npoueaypa, Nig 4Yac sKOi CTOPOHM 3a AOMOMOrOH
megiatopa (MepgiaTtopiB) HamaralTbCcsi 3anobirt BUHMK-
HeHHo abo BperyntoBaTu KOHGMIKT (cnip) WNsSXoM nepero-
BOpIB. Y4acTb y Megiauii € LOOPOBINbHNM BONEBUSIBIIEHHAM
il yyacHukiB. HixTo He Moxe ByTu NpuMyLLEHUIA [0 BPEryrto-
BaHHA KOHMMIKTY (Cnopy) Wnsaxom NpoBeaeHHst MeaiaLlii.

ITanis B 2010 poui 3anpoBaanna megiadito i 6yna ogHieto
3 neplux kpaiH €ponencbkoro Cotosy (mani €C), sika
BBEmNa B Ail0 HU3KY MONoXeHb [upekTuBn €BpONencLKOro
naprnameHty Ta Pagm (On certain aspects of mediation,

.., 2008), 30Kkpema CTOCOBHO OOGOB'I3kOBOI MeaiaLlii.

ISSN 1728-2195 (Print), ISSN 2218-2063 (Online)

Y 2012 poui Taki nonoxeHHs woao oboB'A3koBoi Meaiauii
Oynu BMU3HaHi HEKOHCTUTYLIMHMMUK. OpHak yxe y 2013 poui
HoBMI 3akoH Bia 09.08.2013 BMAO03MiHMB 0OOB'A3KOBUI Xa-
pakTep Megiadii, Ti 3micT Ta obcar (ams. poaain VIII 3akoHy
(Legge, 2013)). Megiauito BU3Ha4aloTb 5K AiANbHICTb, HE3a-
nexHo Big 11 Ha3BW, sika 3AINCHIOETLCA HeynepemXeHOoH
TPETbOK CTOPOHOM i cnpsiMOBaHa Ha gornomory AsBom abo
OinbLue cTopoHaM y NOLLYKY MUPOBOI yroam Npo Bperyrto-
BaHHS CMOpPY, Y TOMY Y1CIi 3 METOK (DOPMYIOBaHHS NPOmno-
3ULii WoAo BUPILLEHHS Takoro cnopy. Y TakoMy BU3HaYeHHi
iTanincekoro 3akoHogaBLsa BOa4aeTbCs BiACYTHICTb TepMiHa
"nobpoBinbHa npoueaypa”, Ha KoMy Tak HaromnoLwyeTbes B
YKpaiHCbKOMY 3akoHoAaBcTBi. O3HaNOMMBLUMCH i3 CY40BOIO
NpakTUKOK YKpaiHCbKuX cydis, a came BepxosHoro Cyay,
cya y binbLiocTi BUNagkiB 3asHavae, Wo Megiauis € 4obpo-
BiNbHO N03acynoBoto Npoleaypoto (Yxeana Big 12 6epesHs
2024, cnpaBa 904/1984/22, 2024), (YxBana Big 21 ntoToro
2024, cnpaBa 910/4462/22, 2024).

Ak 6yno 3a3HayeHOo BuLle, NMovaTok AOBipM A0 MpoLe-
Aypw Mefiauii cnpoBoKyBaB i NOCTYNOBMIW PO3BUTOK B ITanii.
BogHouac ue He egUHWUIA YMHHUK, SIKUA CMIPUSE 3POCTaHHI0
Mepgiauii Ta iHwmx Buais ADR 3agna nosacynoBoro Bpery-
noBaHHs cnopy. H. M. 'pecb y cBoemy ancepTauiiHomy go-
cnigXeHHi onucye dakTopu, Lo Crpusany po3BuTKy meadiaii
B 3apybiHUX KpaiHax, Aki knacudikye Ha nNpaBoBi, €KOHO-
MiYHi, opraHizauinHi 1 cy6'ekTuBHi. [1o cy6'eKTUBHMX, ¥ CBOIO
yepry, HanexaTb Taki YMHHUKM, SK OOBipa OO Megiatopa,
06i3HaHicTb cTopiH npo megiadito Towo (Mpecb, 2023).
3okpema, dakTop OoBipy OO MefiaTopa nepenbadvae BYUK-
HeHHs1 3 6OKy Aep)KaBHMX OpraHiB Ain, CNPSIMOBaHWX Ha PO3-
NOBCIOPKEHHS iH(OpMaLlii NPO Takuii cnocib yperynioBaHHA
cnopy, siKk Megiauis, wo, 6e3cyMHiBHO, cnpuaTMMe obi3Ha-
HOCTi rpomagsH YKpaiHu npo MOXMMBICTb M03aCyAoBOro
BperynoBaHHA crnopy. Taki il gepaBHUX OpraHiB MOXyTb
BUSABNATUCb Yepe3 3acobu macoBoi iHpopmadii (aani 3MI)
LWnaxoMm nybrikyBaHHA CTATUCTUYHUX AaHuX, iHdopmauin-
HWX JOBIAOK, HOBWH TOLLIO, @ TAKOX Yepes CyA0Bi OpraHu, siki
Y CBOIX PILUEHHSX MOXYTb HaragyBaTy CTOPOHaM Npo MOX-
NMBICTb JOCYO0BOrO BPETryrntoBaHHS Cropy.

3 MeTol BigoOpaxeHHs Cy4YacHOro cTaHy AOBipu 00
Mepniauii, a omxe, i 3aranom o ADR B YkpaiHi, HeobxigHo
npoaHanisysatu, sik BigbyBaeTbcsl iHOPMYBaHHs rpoma-
OsH nig Yac cygoBOro posrnsgy crnpaBu B acnekTi MOX-
NMBOCTI 3aCTOCYyBaHHS M0O3acydOBOr0 MEXaHi3mMy Bpery-
TNOBaHHS cropy.

Mepwwnii Npuknag CTocyeTbCa 3BEPHEHHS A0 Megiauii 3
METOI0 HambinbLIOro BpaxyBaHHA iHTEpeciB AWTUHU. Tak,
17.11.2010 poky KowmiTeT miHicTpiB Pagn €Bponu npuinHss
KepiBHi NpMHUMNY WOAO NpaBOCYAAs, APYXXHbOIO [0 AiTen,
e B pekomeHaauii 25—26 3a3HayeHo, Lo AiTM MaloTb ByTn
HanexHo NoiHPOPMOBaHi 1 OTPUMYBATU KOHCYNbTaUIl Woao
MOXINMBOCTI BAaTucs abo Ao cygosoro posrnsigy, abo oo
anbTepHaTMBHUX 3aXOAiB M03acyoOBOr0  BPEryHOBaHHS.
Mpouec, ansTepHaTUBHUIA CYAOBOMY pO3rnsaay, Mae 3abes-
nevyBaTu ekBiBaneHTHUI piBeHb NpaBoBux rapaHTin (LLogo
npasocynas, ApyxHboro go giter, 2010). Cnupatouncb Ha
KepiBHi NpMHUMNY WOAO NpaBOCYAAs, APYXXHbOIO [0 AiTen,
OOCnipKEHO N HaBeOeHO CTaTUCTMYHI [aHi Npo KinbKiCTb
piweHb cyaiB nepLuoi iHCTaHuji B YKpaiHi, e 3a3HayeHo npo
MOXIMBICTb NO3aCyA0BOr0 BPEryNOBAHHS CMOPY LUMSIXOM
Megiauii Ta iHWMX anbTepHaTUBHMX CMNOCOGIB i3 MeTot
3abe3neyeHHs HaWkpawux iHTepeciB OUTUHW. 3aranom,
B YkpaiHi nuwe 14 piweHb (ctaHom Ha 18.04.2024 poky),
y SIKMX 3a3HAYaAETLCHA NPO 3a0XOYEHHSA MegiaLii 3 nocunaH-
HAM Ha KepiBHi npuHumnu KomiTeTy MiHicTpie Pagu €sponu
(1 piweHHs BuMHeceHo cyaom y YepHirosi, 11 y Kuesi Ta
1 pilweHHsa B Mukonaesi) (avs. puc. 1).
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B 1 C H U K KuiBcbkoro HauioHanbHoro yHisepcurety imeHi Tapaca LlleBueHka

14 PINIEHDb

B YepHITiB
m Kuip

B Mukouais

Puc. 1. HaronoweHHs Ha npoueaypi Mmeaiauii B cyAoBMX pilLeHHAX cyAy NepLuoi iHCTaHLuii

Y ubOoMy BMNaAKy B YCiX piLUEHHAX aKUeHTYeTbCs yBara
Ha TOMY, WO MOMNEPENHE BUKOPWUCTAHHSA ansTepHaTUBHUX
cnocobiB He cnig 3acTocoByBaTU SK MepeLukody AOoCTyny
OUTWHW [0 npaBocyaas. 3HOBY X Taku, BOA4aeTbCs acrnekT
[o6pOoBINbLHOCTI Yy 3aCcTOCyBaHHI Mefjauii ik no3acygoBoro
BPEryrnoBaHHA Cropy.

Togi 3'ABNSAETLCA APYrMIA acMeKT: Wo pobutu, sSKLWo CTo-
poHu nonepenHbo nepenbaunny B [OroBOpI, AKUWA yKna-
nanuv, o60B'A30K 3aCTOCyBaTK ansTepHaTMBHI 3acobu nepes
3BEpHEHHsM A0 cyay. Hanpvknag, y goroBopax Hanyacriwe
3ycTpivaloTbCs Taki hopmynioBaHHsa: "CTOpoHU Ainwnm
3rogu, WO BCi cnopu (po3BiKHOCTI), siKi MOXYTb BUHUKHYTU
npy BUKOHAHHI yMOB LbOro [JoroBopy, MOBUHHI BupiLlyBa-
TUCA WnsixoM neperoBopis”; "CTopoHu 3060B'A3yt0TbCs [0-
TPMMYBATUCSl OOCYOOBOrO MOPSIAKY BPEryntoBaHHS CropiB
LUMAXOM HanpaBreHHs MUCbMOBUX MPETEH3iN, TepMiH po3-
rmagy skmx 30 kaneHgapHuWX OHIB 3 gaTv OTpUMMaHHS";
"Y pasi BUHWKHEHHSI CMOPY NpW BMKOHaHHI Lporo [orosopy
CTOpOHU noroamnum 3BepHyTUCS 40 MejiaTtopa LWoAo npoBe-
OeHHs neperoBopis”; "3a HEMOXITMBOCTI JOCATHEHHA 3roau
LUNAXOM MeperoBopiB cnip NepefaeTbCs Ha po3rnsg cyay
Bi4NOBIOHO 4O 3akOHOAABCTBA YKpaiHu".

AHanidytoun cygoBy MpaKTUKY CTOCOBHO OBOB'A3Ky 3Bep-
HYTUCb 4O ansTepHaTUBHUX cnocobiB nepen 3BEPHEHHSAM
00 cyay, MOXHa BUOKPEMMUTU MO3UTUBHWUIA i HEraTMBHUN
acnekTu uiei npobnemn. HeraTmBHuiA acnekT nonsrae B
TOMY, L0 B YCiX BUMagKax Cyam HaronoLyTb Ha TOMY, L0
cnoci6 3axncTy CBOro NOPYLUEHOro Npaea LUMAsixoM 4oCya0-
BOrO BPErysoBaHHS CMopy He € 00OB'3KOBMM [0 MpaBo-
BiHOCWH, WO CKNagalTbCsl MiXX CTOPOHaMW, OCKINbKK
npaBo 0cobM Ha 3BEpHEHHS A0 cyay nepenbadveHo cT. 55
KoHctuTyuii Ykpainu (KoHcTuTyuia Ykpaidum, 1996), cT. 15, 16
LimeinbHoro kogekcy Ykpainu (LinBinbHui kogekc YkpaiHu,
2003) i BignoBigHMMM HopMaMu ocnogapcbKoro nNpouecy-
anbHoro kogekcy (Mocnogapcbkuii NpoLuecyansHUn Kogekc,
1992), a Tomy 3060B'si3aHHA 0cobY Nnepen 3BEPHEHHAM [0
cyay CKopucTaTucs 3a3HavyeHUM crnocoboM 3axmUCTy CBOIX
npae € nopyleHHaM KoHCTUTYUiT Ta iHLWKMX HOPMaTMBHO-
npaBoOBUX akTiB YkpaiHW. 3BiACKM BUNMBAE Take: HaBiTb
SIKLLO CTOPOHW Nponucanu y CBOEMY OOroBOpPi 3BEPHYTUCS
[0 ansTepHaTUBHUX cNocobiB 3axuUCTy, TakuX sik Mmegdiauis,
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neperosopu abo X nNpea'sBneHHs npeTeHsii/Bumor, 1o ue
He 3000B'A3y€e Taknx ocib 3a 4OroBOpoM hakTUYHO AOTPU-
MyBaTWCS Takoi BUMOrM Ha npaktuui. Hanpuknag, ocoba,
3rigHO 3 No3uuiel YKpaiHCbKUX CyAiB, Mae npaso ogpasy
3BEPHYTUCA 00 cydy ANs 3axMCTy CBOIX NpaBs, agxe MOX-
NMBICTb CyAOBOrO 3axuUCTy He Moxe OyTu nmocTaBreHa 3a-
KOHOM, iHLUMMW HOPMaTUBHO-NPaBOBUMW aKTamu y 3anex-
HICTb BiJ BMKOPWCTaHHSA Cy6'eéKTOM NpaBOBIOHOCKH iHLIMX
3acobiB NpaBoOBOro 3axmcTy, y TOMy 4ucni W AOCYAOBOrO
BPEryroBaHHA Cropy.

Ons npuknagy y ctaTTi HaBegeHo fiarpamy (puc. 2),
y SKil 306paxkeHo HeraTMBHUI acnekT Wwoao 0b6oB'A3KOBOro
3BEPHEHHA OcCib [0 ansTepHaTUBHWX CrnocobiB 3axucTy
nepen 3BepHEHHsIM [0 cydy (SKWo BiANoBiAHY YMOBY CTO-
POHW Yy3rogunu B yknageHomy Humu gorosopi). Ons giar-
pamu npoaHanisoBaHO Ta 3HaWAeHO crpaBu CydiB NepLuol
Ta anensyinHol iHCTaHUin (Ski Habynu YMHHOCTI 1 He Bynu
OCKkapeHi, 3aranom 42 piweHHst ctaHoMm Ha 01.05.2024),
y SKMX CyA 3a3Hayas, L0 3BEPHEHHSI OO0 ansTepHaTUBHMX
3aco6iB nepen 3BEpPHEHHAM A0 cyay He € 060B'a3koM ocobu
(HaBiTb SAKWO Lle MponucaHo B yKrageHOMy AO0rosopi), a
nmwe ii npaBoM. MoLLYK 3AIMCHIOBABCA 3a TaKUMM KIHOYOBUMM
cnoBamu: "3060B'A3aHHS 0cobu nepen 3BEpPHEHHSIM 0 Ccyay
ckopucTatucs AaHnmM cnocobom 3axucTy", "Aocynose Bpe-
rynioBaHHs CMOpy € NpaBoM, a He 060B'A3koM ocobu”.

[Hiarpama nokaasye, Lo B YCiX BUNagkax BU3HAYEHHS CTO-
pPOHaMu LOroBOPY 3BEPHEHHS O anbkTePHATUBHUX CNOCO6iB
3aXMCTy LUMAXOM HanpasfeHHs npeteHsii (22 % ycix pi-
WeHb), HagcunaHHsa Bumorn (21 % ycix pilleHb), yCYHEHHs
po3bixxHOCTEeW Wnaxom neperoBopis (14 % ycix pileHb), Ha-
AxopxeHHs1 npono3uuin (10 % ycix piweHb) abo nosigom-
neHHsi (5 % ycix piweHb), MupoBoi yroam (5 % ycix piweHs),
HapaxyBaHHS WTpadHMX caHKLin (2 % ycix pilueHb) He € fo-
MOBJIEHICTIO CTOPIH NPO 060B'A3KOBE 3aCTOCYBaHHS 3axoiB
[OCYL0BOro BperynioBaHHs cnopy. BogHouac y 21 % ycix pi-
WweHb Yy akTM4HMX 0BCTaBMHAX ChpaBu HaBiTb He YTOu-
HEHO, SIKOro crnocoby AOCYA0BOro BPEryntoBaHHA CNopy 30-
6oB'asyBanucs [oTpuMyBsaTtucs CTOPOHU nicns
yKnafaeHHs / nignucaHHs [OoroBopy, afxe CyAu HaroroLuy-
t0Tb y ByAb-IKOMY BUNagKy Ha 4OOPOBINbHOCTI 4OTPMMAHHS
Takoi yMOBW JOroBopy.
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42 PILLEHHA

B npeTeH3ia M Bumora

H npono3unuii

neperosopu M MWpOBaA yroga

M noBigomneHHs M cniaTa caHKLUiiA M He BKasaHo

Puc. 2. HeraTuBHUI acnekT y 3acTocyBaHHi
060B'sI3KOBOro No3acyfoBOro BperyrioBaHHA CTOPOHaMu JOroBOpY

3 [OyMKOK CyAAdiB MOXHa MOroAMTUCS He MOBHICTIO,
OCKiNbKM HiXTO He 30608B'a3ye ocoby mignucysatn AOroBip,
IO MICTUTb BUMOTY, 3 SKOK BOHa He 3rogHa. CtatTa 124
KoHcTutyuii YkpaiHn 3asHayae, Lo 3akoHOM moxe 6yTu
BM3Ha4YeHWn 0GOB'A3KOBUIA OCYLOBWIA MOPSAOK Yperynio-
BaHHSA cnopy. BignosigHo go ct. 3 LK YkpaiHn 3aranbHoto
3acafolo LUMBINbHOro cyfounHcTBa € ceoboaa 4orosopy, Lo
CTOPOHW € BINbHUMYW B YKNafAeHHi OroBOpy Ta BU3HAYEHHI
yMOB JoroBopy. Ha gymky aBTOpku Ui€l cTaTTi, npuHUMN
cBoboaM JOroBOpY Mae BpaxoByBaTUCS CyAaMu 1, 3a MOX-
NMBOCTIi, Mae 3acTocoByBaTUca 060B'A3KOBE [OCY0BE Bpe-
ryniOBaHHS, SIKLLO CTOPOHU Nponucany BkasaHe B AOrOBOPI.
Taka ymoBa npo 3actocyBaHHs ADR, 3a CBO€to CyTTIO, HE €
nepeLukogo B AOCTYMi A0 npaBocyaas, aaxe Bperyrbo-
BaHa A06POBINbHO CTOpOHaMK y BiAMOBIAHOMY LOroBOpI 3
METOI YHWUKHEHHSI (32 MOXINUBOCTI) CyOoOBOI TAraHWHW 1
HaaMipHUX Cy4OBUX BUTPAT.

HesBaxatoum Ha BULIEBKA3aHe, MOXHa MPOCTEXUTU W
NO3MTUBHUI aCNeKT y 3aCTOCYyBaHHi MO3acy40BOro Bperysio-
BaHHSA Cropy, Npo WO CBiAYMTbL CyAoBa NpakTuka. 3okpema,
AKLLO CTOPOHM YKNanu yrogy npo nepedaHHs CBOro Cropy
Ha BUPILWEHHSA TPETENCbKOro cyay abo MiXKHapOA4HOro Ko-
MepLinHoro apbiTpay 1 Bifg BignoBifaya He nisHile noyatky
po3rnsiQy cnpasu No CyTi HAAIALLNM 3anepeyeHHst IPoTU BU-
piLLIeHHs CMopy B rocnoAapcbkoMy CyAi, SIKLLO Tinbku cyg He
BM3HAaE, WO Taka yroga € HefilcHOM, BTpatuna YMHHICTb
abo He mMoxe OyTu BMKOHaHa, TO Cyq 3anuwiae no3oeB 6e3
posrnagy (ct. 226 [TIK Ykpainn). Ona npuknagy moxHa
HaBecTu noctaHoBy KacauiHOro rocnogapcbkoro cyay
(MocTaHoBa Big 11.01.2024, cnpasa 922/3176/23), ne cyn
HaronocuB, WO 3a yCTaneHo MNpakTUKOK E€BpPONenicbKoro
cyay 3 npaB ntoguHu (aani €CMNJ1) gobposinbHa BiaMoBa Bif
CYL0BOTrO NOPSIAKY BUPILLEHHS CNOPY Ha KOpUCTb apbiTpaxy
€ 3aranom NPUNHATHOK B aCNeKTi 4OTPUMAaHHSA CT. 6 €Bpo-
NencbKoi KOHBEHLi MpO 3axuCT npaB MOUHU 1 OCHOBO-
NnonoXHux cBoboa (AMB., 30KpeMa, PpilleHHst y cnpa.i
"Suovaniemi and others v. Finland" (Osmo SUOVANIEMI
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and others against Finland, 1999)), Tomy 3anuiieHHsi cyaomM
6e3 po3rnsaay no3oBy Yepes3 HasiBHICTb apbiTpaxHoi yroam
came no cobi He CTaHOBUTb HEMPUAHATHOIO OBMEXEHHS
AocTyny Ao cyny.

HacTynHum acnekT, WO [ocnigxysaBcsa Yy HaBedeHin
cTaTTi, CTOCYeTbCHA MixHapoaHoro gocsigy. €CII HeoaHo-
pasoBO y CBOiX pIlUEHHSAX 3a3HayaB MOXIMBICTb 3acTo-
CyBaHHHA NO3acydOBOrO BpEryriloBaHHS Cropy. Y pilLeHHi
Posanbba AnacciHi Ta iH. npotn Tenekom Itanis SpA
(Rosalba Alassini v. Telecom Italia SpA ..., 2010). 3asBHukM
3a3Havanu, o oboB'a3koBa Mefialis (9Kka 3anpoBamkeHa B
ITanii, sk 6yno 3a3Ha4YeHo BULLE) HE3AKOHHO 0OMEXYE iXHE
npaBo Ha goctyn go cyay. BogHovac €CI1J1 ykasas, wo 3a
CBOEID CYTTIO TaKM anbTEPHATMBHUIA CMOCIO 3axuCTy, Xou
i € 0BMexeHHAM, ogHak nepecnigye nerituMHi Uini: weuna-
e W JelleBlle BperynioBaHHs CMOpiB i pO3BaHTaXEHHS
CyOOBOi CUCTEMMW.

3 MeTo npuBedEeHHS HauioHamnbHOI (YKpaiHCbKOi)
NpakTUKKX Y BiAMNOBIAHICTb OO MiXXHApOAHOI BapTO HaBECTU
npuknag pedopm Jlopaa Bynda (Lord Woolf's reforms).
Jlopa Mappi Bynd (nopg npaea) cdhopmyBaB KOHLIEMLiO
UMBINBbHOIO CyAOYMHCTBA, $Ky onybnikysaB y 3BiTi
1997 poky. Moro koHuenuis OGyna cnpsimoBaHa Ha nonin-
LWEeHHA AOCTyny A0 NpaBocyadsi, 3MEHLIEHHsS CygoBUX
BUTpAT, 3MEHLUEHHSI CKMagHoCTi npoueaypy UUBINbHOrO
npouecy, a TakoX MOAepHi3auito cyaoBoi npoueaypu 3
MeTol 3abe3nedyeHHs eeKTUBHOIO, Pes3yrbTaTUBHOMO 1
piBHOro goctyny Ao npasocynas. Mappi Bynd sanponoHy-
BaB: MPOBOAUTW MpoLecK siIkomMora vacTiwe; 36inbwunTn
BukopuctaHHa ADR i nogibHux ansTepHaTVBHUX METOAIB
BUPILLEHHS CMOPIB; 3MEHLLMUTU BUTPATU Ha CYA0BUIN Npouec
AN AOCTYNHOCTI LWMPOKi rpOMaACbKOCTi; nonerwnT npo-
Be[leHHS CyAOBOro Mpolecy; NpuLWBUAWWTY NpaBocyans
(STA Law Firm, 2018). Jlopg npaBa HaronowyBaB Ha Bax-
NUBOCTI AOCYOOBOI CTadii NpoBaKeHHs, 3aknukas cyau
3BepTaTu yBary Ha MOXIMMBICTb i 320XO4YEHHS Mo3acyndo-
BOro BperynoBaHHs cnopy, cnpusHHa ADR.
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[Ouckycis i BUCHOBKMU

YpaxoBytoun BULLEBMKINAAEHE, FONMOBHOK METO No3a-
CYLOBMX MEXaHIi3MIB € CMPUSHHS LUBUOKOMY BPEryrnoBaHHIO
cropy. 3 MeTOI0 3anpoBaAXXeHHS KOHLENTYarnbHOro niaxoay
[0 edeKkTMBHOro A0CTyny A0 npaBocyaas Y Moro Hamwmp-
LLIOMY PO3YMiHHi MPOMNOHYETLCS, YPaxoBYyoUN EBPONENCHKUIN
[0CBIf Woao 3aCTOCyBaHHA CUCTEMU anbTepHATUBHUX Me-
TOAIB BPEerynioBaHHs COpY, HAaronocuTy Ha Taknux Nponosu-
Lisix, LWo AocnigKysanucs y Ui HayKoBi cTaTTi:

» 3abesneunTn 06i3HaHICTb rpoMagsH Npo 3acTocy-
BaHHA ansTepHaTUBHUX CNOcobiB yperynoBaHHA Criopy.
Taka HeobxigHiCTb cnpuyMHeHa 3abesnevyeHHAM npaBa Ha
[OCTyn A0 npaBocyaasd B LUMPOKOMY MOFO PO3YMiHHI, a
TaKoX MepcrneKkTMBol 3acTocyBaHHs ADR i3 MeTol npuLu-
BUALLUEHHA pOo3rnsady cnpasu (BUPILLEHHS CMOpy), 3MeH-
LEHHS HaBaHTaXEHHS Ha cyaW, ypaxyBaHHS sKHaWKpaLLmxX
iHTepeciB NtognHM (0cobnmBo AiTew) i 3SMEHLLEHHS NOTEHLIN-
HWX BUTPAT Ha BpPEerynBaHHA KOHKPETHOIO Cnopy;

" po3rMsAHYTM Ta/abo nepernsiHyTM MOXIMBICTb 3Mi-
HEHHs1 cucTemMu 0GPOBINBHOMO 3aCTOCYBaHHS M03acy40BUX
MeXaHi3miB (5K ue Hapasi nepefdadeHo YUHHUM 3aKOHOAaB-
cTBOM YKpainu). Hacnigytoum gocsig Itanii, nepcnektmeHum
€ BMKOPUCTaHHS B 3aKOHOAABCTBI YKpaiHu 060B'A3k0BO1 Me-
Jiauii Anst KOHKPETHMX CMopiB Nepea 3BePHEHHAM 40 cyay;

" 3aKOHOAaBUK Ta HauioHanbHMM cygam MNpOoroHy-
€TbCSl BpaxoByBaTWM MpuHUMN cBobogu [oroBopy, SKui
nepenb6ayeHnii LIK Ykpainn, npu po3B'a3aHHi nuTaHHA 060-
B'I3KOBOr0 4M HeobOOB'I3KOBOrO 3BEPHEHHS 4O A0OCY40BOMO
BPEryroBaHHsA Cropy, sSIKMA BUHMK MK CTOpOHamu. FKLWOo
CTOpPOHM nepepbauunu B A0oroBopi 00OB'SI30k  3BEp-
HyTuca 0o ADR nepen cyoom, To Take 3060B'A3aHHA Mae
OyTn poTpvMaHe W ypaxoBaHe BiAMOBIAHUM CyAOM, LO
posrnsaatume chip;

= Bua (MeTog) anbTepHaTMBHOMO Crnocoby Bperyno-
BaHHS CMOPY HE Mae CTaBUTUCH Y 3anexHiCTb 4O BUCHOBKY
Ccydy WOA0 NepefyacHoro 3BepHEHHs1 4O Cy4O0BOro Bpery-
noBaHHa cnopy. HeobxigHO BCTaAHOBUTW €4MHWUIA NigXig
woao oboB'A3Ky 3BEPHEHHSA OO0 M03acydoBOro BpPErysio-
BaHHA CMopy, SIKLWO CTOPOHM BUKManu BignoBiaHY yMOBY B
yKnageHoMy A0roBopi;

= 3 METON MOMIMNWEeHHS CUCTEMM OOCTyny OO0 NpaBo-
CyAas BaxXnMBMM € ypaxyBaTW BUCHOBKW, pekomeHaauil
Jlopoa Byndpa ctocoBHO MogepHisaLii cyaoBoi npoueaypu.

Mopskn, pxepena diHaHcyBaHHA. ABTOpPKa BMCIOBIIHOE
LWMpY NOASKKY [OOKTOpUi pUMAMYHMX Hayk, npodecopui |puHi
OnekcaHapiBHi I13aposiii.
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OUT-OF-COURT DISPUTE RESOLUTION AS AN ELEMENT OF ACCESS TO JUSTICE

Background. The current concept of effective access to justice, which has been gradually developing and modifying over the years, re-
quires efficient use of alternative dispute resolution methods alongside court settlement. This article examines the possibility of using out-of-court
mechanisms in Ukraine as one of the most important means of overcoming the barrier to effective access to justice, considering international expe-
rience. The purpose of the article is to highlight the positive and negative aspects of applying various dispute resolution methods, illustrate distrust
in alternative dispute resolution in Ukraine, determine the state of implementation of Ukrainian out-of-court mechanisms and problems, which require
improvements, considering ECHR practice and recommendations, as well as to present suggestions on eliminating gaps in the functioning of the
pre-trial dispute resolution mechanism.

Methods. General scientific and special methods of scientific research were used in the article to achieve the abovementioned goal, among
which method of system analysis, dialectical and systemic-structural methods.

Results.ltis emphasized that the level of public trust directly affects the use of alternative dispute resolution methods in the State. The attention
is focused on insufficient public awareness of the possibility of applying out-of-court dispute resolution mechanisms during court proceedings.

Based on the court practice, it is stated that the approach for the duty to use an out-of-court mechanism before going to court depends on the
chosen type (method) of alternative dispute resolution, which parties prescribed in the concluded contract.

It is suggested that the example of Lord Woolf's reform should be taken into account to bring Ukrainian practice in line with international, which
consists of increasing the use of alternative dispute resolution methods, facilitating the litigation, speeding it up etc.

Conclusions. Theconclusions point out the need to ensure citizens' awareness of the use of out-of-court dispute resolution mechanisms,
review the system of voluntary use of such mechanisms, take into account the principle of "freedom of contract", and establish a unified approach
to the duty to apply to out-of-court dispute resolution if the parties have outlined the relevant condition in the contract.
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OCOBJIMBOCTI NPABOBOIO PErYJNIIOBAHHA AUCLUMUNNIHU NPALI B YKPAIHI

BcTyn. 3navyeHHss AucuyunniHu npayi 0ns mpydoeo20 npasa 3yMoesieHe muM, Wo ei0 HasexHo20 ii dompumaHHsl 3aile-
JKumb He minbKu nodanbwa eghekmueHicms peanizayii mpydoeux npasoeioOHOCcuH, a Nodekyou U 6e3neka, 30opoe'st abo Hagimb
JXummsi npayieHukie ma iHwux oci6. Y ceoro yepay, nepedbavyeHa Kodekcom 3akoHie npo npauyro YkpaiHu KoHuenuyist 3abesne-
4YeHHs1 mpydoeoi ducyuniidu, He3eaxaro4u Ha MOOOUHOKI MOYKo8i 3MiHU, MPOJOEIKYE 3anuwamucsi 8 HboMy haKmu4YHO 8 He3MiH-
HoMy eu2nsidi 3 MOMeHmy yxeasieHHs1 y 70-x pokax MUHys1020 cmoJiimmsi. 3a3HayeHe MiOKpecsItoe akmyasibHicmb O0C/TiOKeHHs!
HasedeHUXx Kamezopil, y moMy yucsi 3 ypaxyeaHHsIM MiXKHapoOHo20 U 3apy6ixHoz20 doceidy.

MeTtoawu. Y npouyeci nid)comoeku cmammi 3acmocoeaHo QGianeKmuyHul, nopieHsiIbHO-nMpasosuli, hopmasibHO-s102iYHUl
ma iHwi memodu ni3HaHHsA. 3a dornomoz2or dianekmu4yHo20 Memody, 30KpemMa, eu3Ha4yeHo ocobriueocmi nNpaeoeo2o pezyriio-
eaHHs ducyuniHu npaui e YkpaiHi. lMopieHsinbHO-npasosuli Memod Ado3eosiue 30ilicHUMU MopieHsIIbHO-NPasose A0CTiOKeHHS
HOPM HayioHasnbHO20, 3apy6iKHO20 ma MiKHapoOHO20 3aKkoHodaecmea. PopmasibHO-/102i4HUll Memod eukopucmoeyeaecsi Onsi
eusiesieHHs1 HedoJliKie NPaeoe8o20 pezysIro8aHHsI Npaeusl BHYMpPIiWHbL020 MpPyAoe020 Po3nopsiOKy, a makKox 3axodie ducyuniiHa-
PHOR20 81Uy Ha rnpayisHukis.

Pe3ynbTatun. IHcmumym mpydoeoi ducyuniHu e YkpaiHi 3Haxo0umb c80€ 8UPAXXEHHS SIK Ha 3aKOHOAas4YoMy, mak i Ha
JI0KanbHOMy pieHsIX. 3akoHOOaecmeo ecmaHo8/1Ho€e opieHmupu 0nsi 3abesne4eHHs1 mpydoeoi ducyumniHu U NeeHor Mipor 06-
mexye ducuyunniHapHy enady po6omodasuyie. BoOHo4Yac came Ha JIOKasibHOMY pieHi peaslisyembcsi susa)eHe 3acmocyeaHHs1 3a-
xodie ducyunniHapHo20 ensiusy, ycyearomucsi yMO8U, WO CrpUsiiomb MOpyweHHo npayisHukamu mpydoeoi ducyuniiHu, mowo.
lMpu ybomy 3akoHodaeyull i TokanbHUl pieHi 3abe3neyeHHs1 AucyunniHu npayi He MOXymb 6ymu 83aeMo3aMiHHUMU, 80HU (OYHK-
YioHyromsb y 2apMOHilIHOMY MO€OGHaHHI.

BucHoBku. YuHHe 3akoHOOascmeo npo npayro He npudinsie docmamHbOi y8az2u npasusiaMm eHympiuHb020 mpydoeoz0
po3nopsdky. Y Kodekci 3akoHie npo npayro YkpaiHu He nepedbayeHO 4imKux HOpPM, siki 6 yka3yeanu Ha o608'si3kogicmb abo duc-
nosumusHicms ix 3ameepoO)KeHHs1. Y ceoro Yyepay, OCKinlbku AucyuniHi npayi 6inbworo Miporo npumamaHHUl KosieKmueHull CKia-
OHuUK, mo dope4Hum eb6a4aembcsi nepedbayumu e nosioxeHHsix Kodekcy o6oe'si3koee 3ameepdXeHHs1 npasusl 8 HymMpiuHbL020
mpyAdoe020 po3nopsiOKy 3a5exHo 8i0 KinbKicHO20 ckady ocib, uyo cmaHoesiIamb wmam po6omodaeysi. Kpim mozo, 3akpinneHHsi
nuwe ds8ox sudie cmsizHeHHs1 He 00380J1€ HalleXXHUM YUHOM 3abe3ne4umu dughepeHyiliogaHe 3acmocysaHHs1 3axodie ducyur-
niHapHozo ennuey. [Jo po3wupeHo20 nepeiky 3axodie ducyurniiHapHO20 ernsiugy 3anpornoHo8aHo Mmaki: nonepedxeHHs, do2aHa,
ocy0d, 8idcmopoHeHHs 8i0 nocadu ma 38iNIbHeHHSI.

KnwouyoBi cnoBa: mpydoea ducyunnidva, mpydoei npagoeiOHOCUHU, Npagusia HympiwHL020 mpydoeo20 po3nopsioKy,

ducuyunniHapHe cmsicHeHHs, ducyunniHapHa eionoeidanbHicmb, 3aKOHOOaecmeo fnpo npauyro.

BeTtyn

3HayeHHs gucuMnniHu npadi gns TpygoBOro npaea
3yMOBJIEHE TUM (DAKTOM, LLIO Bif HANEXHOrO i JOTPUMaHHS
3anexuTb He TiNbkv noganblua edeKTUBHICTL peanisdauii
TPYAOBMX NPaBOBIOHOCWH, a NOAEKYAn 1 6esneka 300poB's
abo HaBiTb XWTTS NpaUiBHUKIB Ta iHLWMX OCI6. Y cBOIO Yepry,
nepenbadeHa Kogekcom 3akoHiB npo npauto YkpaiHu (gani
K3nl1) koHuenuis 3abe3neyeHHss Tpya0BOI AUCLMNMIHK, He-
3BaXkaloun Ha MOOAMHOKI TOYKOBI 3MiHW, MPOAOBXKYE 3anu-
Lwatuca B HbOMYy (PakTUYHO B HE3MiHHOMY BUrNAdi 3 Mo-
MEHTY yxBaneHHs y 70-x pokax MuHynoro ctonitta. Ocob-
NBO BMPA3HO Lie NPOCTEXYETLCA Ha NPUKIai NpaBum BHy-
TPILIHBOrO TPYAOBOro po3nopsaky (aani MNBTP), a Takox an-
CUMMMiHApPHNX CTATHEHb. 3a3HadeHe NigKPEeCnioe akTyarnb-
HICTb AOCHigKEeHHS HaBedeHUX KaTeropin, y Tomy uucni 3
ypaxyBaHHsIM MixHapogHoro 1 3apybixHoro gocsigy. Me-
TOl Uiel cTaTTi € 3'acyBaHHs 0COGNMBOCTEN MPaBOBOrO
perynioBaHHSa AMCUMNIIHW NpaLi, 3Baxatoun Ha cneundiky
MBTP i gucumnniHapHMX CTArHEHb, @ TakoX BMPOOMEHHS
LWINAAXIB W00 NOro NoaarnbLIOro BAOCKOHANEHHS.

MeToau

Y npoueci nigrotoBKkM CTaTTi 3aCTOCOBAHO [AianekTuy-
HUR, NOPIBHANBHO-NPaBOBUI, (HOPManbHO-NOMYHUN Ta iHLLUi
MeToaM nisHaHHA. 3a JOMOMOrol AianeKkTU4yHoro Metoay,
30KpeMa, BU3Ha4YeHo 0COBGNMBOCTI NPaBOBOro peryoBaHHst
aveumnnidv npaui B YkpaiHi. [NopiBHANbHO-NpaBOBUN METOA
[03BONUB 30IMCHUTU MOPIBHASNBLHO-NPaBOBE AOCHIIKEHHA
HOPM HaUioHarnbHOro, 3apybikHOrO M MiXXKHapOOHOro 3aKo-
HOOABCTBA, L0 PErymnoTb NMTaHHA 3abe3neveHHs Tpyao-
BOI Ancumnninn. ®opmanbHO-NOoriYHWUIA METOA BUKOPUCTOBY-
BaBCS AN BUSIBNEHHS HeAOorniKiB NpaBoBOro peryroBaHHS
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npaBun BHYTPILWHBOrO TPYAOBOrO PO3NOPSAKY, a TaKoX
3axofiB ANCUMMMIHAPHOrO BNIUBY, LLIO 3aCTOCOBYHTHCS A0
OKPEMUX HECYMITIHHWX NPaLiBHUKIB.

PesynbTaTtn

OvcumnniHa npaui He nuwe Hepo3pVBHO MOB'A3aHa i3
Cy4acHUM TpyOoOBMM NPaBOM, ane 1 BigirpaBana gyxe Bax-
nMBY ponb y moro popMyBaHHi Ta po3BUTKY. Hanpuknag,
M. BaHgepeT cnyLwHo Haronowye, Wo Bnaaa gucuunniHap-
HOro xapakTepy icHyBana 3aexau. Ha gymky BueHoro, i
MOXHa NPOCTEXUTU LLIOHAWNMEHLLE i3 YaciB PUMCBKOrO CyC-
ninectea, konu pater familias maB Bnagy Hag XuTTAM i
CMepTIo uneHiB ceoro domus. 3rogom us Tpaguuia Gyna
npoaoBXeHa y Burnagi snagu doeogana Hag Kpinakom, mam-
CcTpa Hag nigMaincTpom Y rinbaii abo BnacHuka mnuHa y
XVIII c1. Hag cBoiMK pobiTHMKaMuK. OgHak i3 po3BUTKOM ae-
MOKpaTii i 3aranbHUM BU3HAHHAM NPUHUMMIB PIBHOCTI Ta
cBoOOAM AucumMnniHapHi NOBHOBaXeHHs poboToaasLs nepe-
CTanm OTOTOXHIOBATUCS 3 MPUPOAHOI0 PUCOI0 CyBOPO iepapXiy-
HOro CycninbCTBa. X0o4a BOHW i 36epernuncs, ocKinbKy BBaxa-
nncst HeobXiAHMMM, AN HUX NOTPIOHO Byno cTBOpPUTK Npa-
BOBY OCHOBY, a NpaujiBHMKam — 3abe3neynTu 3axmcT Big, 3no-
BXXMBaHb NPW 3A4JiNCHEHHI LMX NoBHOBaxkeHb (Banderet, 1986).

BapTo 3a3HaunTy, WO NpoMKcroBa peBonioLis, bypxnu-
BUN PO3BUTOK SAKOI Npunae Ha XIX cT., nigHANa Ha 30BCiM
iHLIWIA piBEHb BUMOTY He Tifnbkn 40 BUPOOHMYMX NpoLEeciB, a
N 0O perynoBaHHA MOBEAiHKM OCIb, siki 4O Takux npouecis
Oynu 3any4eHi. Y uen nepioa NiATPUMAHHS HANEXHOro no-
pSAKy Ha BMPOOHMUTBI Gyno BUKITHOYHOK MNpeporaTMBolo
poboToaaBuiB, sKi peanizoByBanyM CBOK AUCUUNIIHAPHY
BNagy CaMOCTIilHO, hakTuiHO 6e3 Byab-AKOoro BTpyYaHHs 3
60Ky nepxasu. [Ins octaHHbLOI HacaMmnepe 6yno Baxnmeo,
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wob Taki gii poboTtogasuiB He cynepeunnu ii iHTepecam, a
TakoX notpebam Toro4yacHoro cycninectea. Takui aBTopu-
Tapuam poboTopaBuiB y 3abe3neyveHHi TpyaoBOi Aucumn-
NiHX Ha NpakTUUi NPU3BOAMB OO0 YUCIEHHMX 3ITOBXMBaHb,
o, 6e3cyMHiBHO, HEraTUBHO MO3HAYanocs Ha CTaHOBULLi
npauiBHukiB. HaBegeHa npaktuka npoicHyBana maike [o
noyatky XX CTOMITTS i NOCTYNOBO rnoYarna 3MiHIoBaTUCA Ha
KpalLe i3 3anpoBafKEHHAM Ha AepXXaBHOMY PiBHi NepLunx
YHighikoBaHuMX niaxoaiB 4o 3abesneyeHHs TpyaoBOT Ancumn-
NiHKX, CNPSAMOBaHWNX, Cepep iHLWOro, Ha BCTAHOBIEHHS Npa-
BOBUX 0OMeEXeHb AncumuniiHapHoi Brnagm pobotoaasLiB.

Y cydacHux ymoBax gucuunniHa npaui B HaLin gepxasi
pernameHToBaHa nepegycim y Hopmax K3nll, skun npugi-
nse uin kateropii okpemy rnasy X nig Haseoto "Tpygosa
ancumnniHa" (Kogekc 3akoHiB npo npauto Ykpainu, 1971).
Came B nonoxeHHsax HaBegeHoi rmasu K3nll posrnaga-
toTbcst MBTP, 000B'A3kM NpauiBHMKIB OO0 OOTPUMAaHHS
TPYAOBOI AMCLUMMNIIHKU, 32a0X04YEHHS 3a ycnixu B poboTi, Buan
1 NOpsiAOK 3aCTOCYBaHHA AUCUMNIIHAPHUX CTSATHEHb TOLLO.
Cnig Takox 3a3HaunTy, Lo 0cobNMBOCTi 3ab6e3neyeHHst Tpy-
0OBOI AMCLMNNIHN OKPEMUX KaTeropiv npauiBHUKIB AeTani-
3ylOTbCH Ha piBHi cneujianbHUX MiA3akKOHHUX HOPMAaTUBHO-
NpaBOBWX aKTiB. AK Npyknag y LboMy BUNagKy MOXHa HaBec-
T "lMonoXeHHs Npo AMCUMNiHY NPaUiBHUKIB 3amMi3HUYHOTO
TpaHcnopTy", 3aTBepakeHe noctaHoBoto KabiHeTy MiHicTpis
YkpaiHum Big 26.01.1993 Ne 55 (IMonoxeHHst Npo AncumniHy
..., 1993), a Takox "TunoBi NpaBuna BHYTPILUHLOrO PO3Mo-
PSAKY ONsS NpauiBHUKIB OepXXaBHUX HaB4YanbHO-BUXOBHMX
3aknagiB YkpaiHun", satBepaxeHi HakazoMm MiHicTpa ocBiTh
Ykpainu Big 20.12.1993 Ne 455 (Tunosi npasuna ..., 1993).

Hessaxatoum Ha Baromy ponb, AKy AucuunniHa npawi
Bifirpae y TpygoBoMy npasi, HaBeJeHa KaTeropia He oTpu-
Mana geTanbHOI pernameHTaLii Ha piBHI MidKHapOaHUX Tpy-
[oBux ctaHgaprTiB. 3okpema, MixxHapoaHow opraHisauieto
npaui (gani MOI) He Gyno yxBaneHo OKpemoro creLjianb-
HOro akTa, sikuii 61 BperynsoByBaB BUKITHOYHO NMUTAHHS TPY-
OOBOI AUCLMNNIHW. Y CBOIO Yepry, B OKPEMUX KOHBEHLSAX i
pekomeHgauigx MOTIT yce x Takm MOXHa 3yCTpiTu HOpMM,
NpUCBAYEHi AncumnnniHi npadi. Ak npuknag cnig HaBecTtu no-
NOXeHHA OOO0B'A3KOBMX ANS HALIOi AepXaBu KOHBEHLIN
MOIT Ne 81, 105, 155 Ta 158. Hanpuknag, BignoBigHo 8o
cT. 15 KoHBeHLUii npo iHchekujito npaui y NpoMUCIOBOCTI 1
TopriBni Big 1947 poky (Ne 81) iHcnektopam npaui cra-
BUTBCA 3a 0060B'A30K, Yy TOMY YUCni /A Mig 3arpo3ol AUCLu-
nniHapHWX 3axofis, He po3aronollyBaT BUpobHUYi abo Ko-
MEPUiHI TaeMHULI Y1 BUPOOHMYI MpoLecK, 3 SSKUMU BOHMU
MOFMIM 03HAaMOMUTUCSA Mifg, Yac BUKOHAHHSA CBOIX ODOB'sI3KIB
(Mpo iHcnekujto npaui ..., 1947). Ctatta 1 KoHBeHLUii npo
ckacyBaHHs npMMycoBoi npadi Big 1957 poky (Ne 105) Haro-
nouye, wo npumycosa abo 060B'sA3k0Ba NpaLs He MOoXxe
BMCTYNatn 3acobom nigTpMMaHHS Tpy4oBOi AMCLUMMIHM
(Mpo ckacyBaHHA npumycoBoi npadi ..., 1957). 3rigHo 3i
cT. 5 KoHBeHLUii npo 6e3neky i ririeHy npaui Ta BUpobHu4e
cepeposue Big 1981 poky (Ne 155) nmpauiBHuku Ta ixHi
NPeACTaBHUKN MalTb OyTU 3axuuleHi Big AucuuniiHapHUX
3axofiB yHacnigoK 34iIMCHEHHS HUMKW i, CNPSMOBaHMX Ha
3axuMCT npaB y ccpepi 6e3neku 1 ririeHn npaui Ta BUPOOHU-
yoro cepegoBuia. Kpim Toro, nonoxeHHs cT. 13 ujiel KOHBEH-
Uil 3aKpinmniolTb HOPMY, LLO NpaLiBHUKA, KU 3anvwmne po-
Oo4y cuTyauito, SiKy BiH MaB OCTaTHi NiacTaBu BBaxaTu
TaKolo, L0 CTaHOBUTL Ge3nocepeHto i ceprno3Hy Hebeaneky
ans noro xutta abo 3gopos's, He mae byTu nigpaaHo auc-
uunniHapHomy ctarHeHHto (Mpo 6esneky 1 ririeHy npadi ...,
1981). Baxnusoto ans 3abesnevyeHHs AMCUMNIIiHM npaui
cnig HaseaTtu KoHBEHLit0 MPO NPUNMHEHHST TPYA0BMX MpaBo-
BiHOCUH 3 iHiLjiaTnBM poboToaaBus Big 1982 poky (Ne 158),
a[pKe BOHA, 30Kpema, TOPKaEeTbCs MUTaHb, MOB'A3aHMX i3
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pO3ipBaHHsIM TPYAOBOIO AOrOBOPY Y 3B'A3KY 3 NOPYLUEHHAM
npauiBHMKOM TpyaoBoi gucumnninm (Mpo NpunnHeHHst Tpy-
OOBMX NPaBOBIAHOCKWH ..., 1982). Okpemo cepep aktie MOl
MOXHa BUAINNTM PekomeHaauio npo TpyaoBi NpaBoBigHO-
cuHn Big 2006 poky (Ne 198), ska nomix iHAMKaTopIB iCHY-
BaHHSA TPyAOBUX MPaBOBIAHOCWMH BMAINSE W AucuuMnniHap-
HWIA CKNagHWK: BUKOHAHHA poboTn ocobumcTo Ta BignoBiaHO
00 BKasiBOK i Mig KOHTPOMEM iHLIOT CTOPOHM, iHTerpaLilo B
opraHi3auifiHy CTPYKTYpY NianpUeEMCTBaA, BUKOHAHHSA po6oTn
BiNOBiAHO A0 neBHOro rpadika Ta iH. (Mpo Tpyaosi npaBo-
BiHOCUHM ..., 2006).

3aranom y cyvacHii Hayui TpyZIOBOro npaea nepeBaxa-
10Tb OBi Teopii Wwoao 3abesneveHHss Tpya0BOI ANCLMNIIIHN —
iHCTUTYLiHa 1 gorosipHa. 3a IHCTUTYLINHOI Teopielo Anc-
umMnniHapHi NOBHOBaXeHHA poboTofaBus BMNAMBAIOTL i3
camoro dakTy, Lo BiH € rofioBoto NianpuemMcTea Ta iepap-
XiYHO opraHi3oBaHoOi CnifNbHOTK iHTepeciB, 3a sky bepe Ha
cebe BignoBiganbHiCcTb. TakMm YMHOM, BiH Ma€e NpaBo BUAa-
BaTW HOPMATMBHI akTW, KepyBaTu onepalismn Ta 34iNcHIo-
BaTW gMCUMNNiIHAPHUIA KOHTPONb. [loroBipHa Teopis, 3i cBOro
OOoKy, BBaxae, L0 AUCUMMMIHAPHI NOBHOBaXeHHsA poboTo-
OaBLSA BUNNMBAKTb BUKIMOYHO 3 TPYAOBOrO JOrOBOPY, AKUN
CTaBUTb MpauiBHMKA Yy CTaHOBULLE NigNOPSOKYBaHHA i,
Bi4NOBiOHO, Haginse poboTtogaBusi HEOOXiAHUMU NMOBHOBa-
XKEHHAMU Ana 3abe3neyYeHHs BUKOHAHHA JOpYyYeHOi nomMy
po6oTu. PisHnUs Ha npakTuui MiXX UMMM gBOMa TeopisiMu
nonsrae B TOMy, LU0, 3ri4HO 3 JOroBipHO Teopieto, poboTo-
AaBelb MOBVMHEH MaTu NpaBoBy niacTtaBy Ansa 6yab-sikoro
ANCUMNAIHAPHOMO CTATHEHHS, Todi K, 3rigHO 3 IHCTUTYUIN-
HOO Teopi€to, BiH BINIbHUI HaknagaTu Oyab-sike CTATHEHHS,
sike He € npsimo 3abopoHeHnm (Banderet, 1986). Cteepaxy-
BaTW, AKa 3 HaBeAEHNX Teopin € BinbLl NPUNHATHOO, JOBO
CKMagHo, agke BOHU hOPMyBanucs i 3aCTOCOBYIOTLCS HUHI
B [AOBOMi Pi3HUX MPaBOBUX CUCTEMAXx KpaiH, siKi BUPI3HS-
I0TbCA CBOEK YHIKanbHICTIO Ta PO3BUTKOM M BMIIMBOM
noAekyan HeoAHOPIAHMX coLuianbHUX, €KOHOMIYHUX, iCTo-
PUYHMX | NOMITUYHUX YMHHKKIB. [poTe, y Byab-skomy Bu-
nagky, obuasi Teopii 3BepTalTb yBary Ha BaXnuMBIiCTb
OOTPMMaHHA npauiBHMKaMW NEBHOrO MPAaBOBOrO MOPSAKY
noBediHK1 B Npoueci peanisauii Tpy4oBUX NPaBOBIAHOCKWH,
o 3abe3nevyeTbCsa YCBIAOMIEHUM i TOYHUM BUKOHAHHSAM
HUMW CBOIX TPYOOBUX (OYHKUIN. Y TpyaoBomy npasi YKpaiHu
Len nopsiaok BUpaXaeTbCsi B HOPMax, ski BCTAHOBMOKTb
BHYTPILLHIN TPYAOBUI pO3Nopsagok, TPY4OBUWA pexuMm, npa-
BUNa NOBeAiHKM NpauiBHUKIB Ta ii ouiHOBaHHA B 6e3noce-
penHbOoMy NpoLeci npaui, CTUMYMOBAHHSA ANCUUMNNIHOBAHOI
npadi 1 TpyooBMX OOCATHEHb, @ TAKOX 3ax04u BMSMBY Ha
NOPYLUHWUKIB TPYAOBOT ANCLIMNMIHW.

3BepTatounck 6esnocepeHLo 0o nonoxeHb K3nll, npu-
CBAYEHUX OUCLMNAIHI NpaLi, BapTO 3BEPHYTU yBary Ha iXHto
BiHOCHY 3acTapinictb. Lle focnTb NOMITHO NPOCTEXYETbCS
Ha npuknagi rmasu X "Tpygosa gucumnniHa”, o sikoi 6yno
BHECEHO J0BOSi MOMIPHY KifbKiCTb NPaBoOK, HE3BaXakun Ha
Te, wo K3nl gie Bxe noHag 50 pokiB. MNeBHOK MipoK L0
06CTaBUHY MOXHa BiHECTW A0 CYTTEBOrO HEOOMiKy BiTUYM3-
HAHOTO TPYOOBOro npaea, OCKiNbku nonoxeHHs K3nll npo
ancuunniny npaui po3pobnanucs nig BNMBOM couianbHUX,
E€KOHOMIYHUX | HaBiTb iOEONOriYHUX YMHHUKIB, SAKi ICTOTHO
BiPIi3HSAOTLCS BiA Cy4acHMX, a TOMY BXE He MOXYyTb MOB-
HiCTIO BigNOBiAATU NOTOYHUM BMMOraM, WO CTaBNATLCS OO
peanisaduii TpygoBuMX NpaBoBigHOCWH. Hanpuknag, nporyn y
Yacu 3anpoBagxeHHst K3nl, okpiMm MOpanbHOro cknagHuka,
nepenbayas Wwe N HECMPUATIUBI ANS NpauiBHMKa NpaBoOBi
Ta eKOHOMIYHI Hacnigkm — HesunnaTty BUHaAropoau 3a nia-
cyMkamu poGoTu 3a pik, No3baBMneHHss 3a HOBMM MicLieM
pobOoTV NPOTAroM LLIECTW MiICALIB MpaBa Ha JOMOMOry 3 TUM-
YacoBOI HenpauesgaTHOCTi, BUNMAaTty npemii nNpoTArom
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LectTn Micsuis y MNOMOBMHHOMY po3Mmipi Towo. [NpoTe B
CyyacHUX TPyAOBWX BiAHOCWHAX MPOrysn yXe He CTBOPHE
TakMX Hacnigkis, a Moro BUMKOPUCTAHHA B ymoBax gdefani
3pOCTalYoro 3acToCyBaHHS BigfaneHoi poboTun notpebye
CYTTEBOrO MEPEOCMUCHEHHS. Y CBOK 4epry, Ti He3HauHi
npaskn o K3nll, wo crocyioTbca nutaHb 3abe3neyeHHs
TPYAOBOI OMCUMNNIHKU, HE TifbKM HEe 3MIHWMM cuTyalitlo Ha
KpaLLie, a 1 cnpusnu 36inbLUEHHIO KinNbKOCTi HedonikiB y npa-
BOBOMY perynioBaHHi HaBefeHoil kaTeropii. Lle gosoni Bu-
pasHo npocTexyeTbca Ha npuknagi NBTP, a Takox y 3axo-
[ax avcumnniHapHoro BNAMBY, WO MOXYTb 3aCTOCOBYBa-
TUCS A0 OKPeMUX HECYMMIHHUX NPaLiBHUKIB.

Ak yxe 3a3Havanocs, AucumniiHa npawi xapakrepusy-
€TbCs HAABHICTIO Bi4NOBIAHOro NopsaKy (CyKynHOCTI Nnpasurn
noBeniHKN, OOTPMMaHHA SKUX BUMarawTb Big ocobu), a
TakoX NignopsifKyBaHHSAM LIbOMY MOPSAKY. Y CBOK 4epry,
3aKOHOZ,ABCTBO Y BM3HAYEHHI Takoro Nopsiaky He cnif, poar-
nsgaTv Ak eguHe oKepeno gucumnniHapHoro npaea. Tyt
[OpPeYHO 3BepHyTUCHA 00 nonoxeHb K3nll, ski BigHOCATb
3abe3neyeHHs TPyAOBOI ANCUMNIIHM Ha piBHI poboToaaBus
B TOMy uncni n go 3aegaHb MNBTP. 3okpema, 4. 1 cT. 142
K3nl Haronowuye, Wo TpyAoBUn po3nopsaok Ha NignpuemM-
CTBax, B yCTaHOBax, opraHisdauiax BusHadaetbca MNBTP, aki
3aTBEPOXYIOTbCSA TPYOOBMMM KOMEKTMBAMU 32 MOLAHHSM
poboToaaBus i BUOOPHUM OpraHOM NepBMHHOI Npodcninko-
BOI opraHisauii (npodcninkoBMM NpeacTaBHUKOM) Ha OCHOBI
TMnoBux npaeun (Kogekc 3akoHiB Npo npauto YkpaiHuy,
1971). K3nl He Hagae Bu3HayveHHsi MBTP. BogHovac uto
KaTeropito cnig po3ymiTu K foKanbHUA HOPMAaTUBHUI aKT,
LLIO BPEerynbLoBYy€e NUTaHHA OpraHi3auii npaui Ha piBHi pobo-
TOAaBUSA, 30Kpema: YCTaHOBMKE MOPSAOK BUKOPUCTAHHS
poboyoro yacy; poskpmBae npoueaypy NPUAHATTS Ta 3Bifb-
HEHHS NpaLiBHUKIB; BU3HA4Ya€e OCHOBHI 0060B'A3KM NpauiBHU-
KiB; peryntoe yMoBu nepebyBaHHs Ta NOBEAiHKM Ha TEPUTO-
pii poboToaaBLs; BU3HAYaE nNpaBuia NOBOMKEHHS 3 Kone-
ramm Ta iHWUMKM ocobamu; 3akpinnioe BMAW N nigctaBu
CTUMYINIOBaHHA edeKTMBHOI TPYAOBOI AiANbHOCTI; Hagjae
MOKPOKOBUIA MEXaHi3M peanisauii gucumnniHapHux npoue-
Oyp i po3rnagy ckapr npauiBHUKIB TOLLO.

Cnig 3a3HauMTy, WO B 3aKOHOAABCTBI YKpaiHW He
nepenbadyeHi yiTki HopMuy, ski 6 ykasyBanu Ha imnepaTms-
HicTb 3aTBepxeHHs MNMBTP. Hanpuknag, yxe sragaHa 4. 1
cT. 142 K3nl nuwe 3BepTae yBary Ha 3acTOCYBaHHS LMX
npaBwri, ane He HaromnoLuye, Lo BOHM MatoTb 6yTu 060B'si3-
KOBO NpuHATI. BogHo4vac 3micT iHWKuX nonoxeHb Koaekcy,
3 ornAgy Ha iXHii HEOQHO3HAYHMI XapakTep, y3arani gony-
CKae MOXMMBICTb BIACTYNY Bi4 NPakTUKA BUKOPUCTaHHS
MBTP. Tak, ct. 29 K3nll yctaHoBntoe, WO A0 noyaTky po-
00TK 3a yKnageHum TPyAOBUM [AOroBOpPOM poboToaaBelb
3060B's13aHUI NoiHcpopmyBaTK npadiBHuka npo MBTP abo
YMOBW BCTaHOBMEHHS pexumy poboTu, TpuBanictb pobo-
YOro Yacy 1 BiANOYMHKY, @ TAKOX MPO NMOMNOXEHHS KOMNEKTUB-
Horo gorosopy (Koaekc 3akoHiB npo npauto YkpaiHu, 1971).
HaBepgeHe popmyntoBaHHA 0O3BONSAE AQiMTU BUCHOBKY, LLO
MBTP MoxyTb OyTu 3amiHEHi iHLIMM AOKYMEHTOM, SKUA MiC-
TWUTb YMOBU BCTAHOBIIEHHSI PEXMMY POBGOTU, TPMBANOCTI PO-
6oyoro yacy 1 BignounHKy. LLle ogHum npuknagom AopeyvHo
HaBecTM 3MiHW, Wo Oynu BHeceHi Ao K3nll HanpukiHui
6epesHst 2020 poky 3akoHoM YkpaiHu "Mpo BHECEHHST 3MiH
[0 AesikMX 3akoHO4aB4YMX akTiB YKpaiHu, CNpsiMOBaHMX Ha
3abe3neyeHHs 0OOAaTKOBMX COUjanbHUX Ta EKOHOMIYHMX
rapaHTili y 3B'A3Ky 3 NOLUMPEHHAM KOPOHaBIpYCHOi XBOpOGU
(COVID-19)". TMonoxeHHAMU UbOr0 3akOHy HOpMYy 4.1
cT. 21 K3nl1, wo mMicTuTb BU3HaAYeHHs1 TPy40BOro 4OrOBOpY,
Oyno BMKNageHo B pedakuii, 3 Akoi Oyrio BUKITIOYEHO CrioBa
"3 nignaraHHaM BHYTPILUHBOMY TPYAOBOMY PO3MNOpPsiAKOBI"
(Mpo BHeceHHs 3MiH OO AesiKMX 3aKOHOA4ABYMX aKTiB ...,

ISSN 1728-3817

2020). Takox OoMyckae MOXIMBICTb He 3aTBEpMKyBaTu
MBTP iy. 5 cT. 49° K3n, sika Haronoluye, 1o BUMOrY LLoA0
BeJEHHHA AOKYMeHTaUii 3 KagpoBUX NUTaHb, MPUAHATTA fo-
KanbHNUX HOPMAaTMBHMX aKTiB Ta OpraHisauinHO-po3nopsaaqol
OOKyMeHTaUji, y TOMY YACni LWOAO pexnmy pobo4oro yacy n
Yacy BiANOYMHKY, BiANYCTOK, @ TAKOX iHWWX AOKYMEHTIB i3
NUTaHb, WO BPerynboBaHi TpyA0BUM AOrOBOPOM, HE NOLLIK-
ptotoTbCcsl Ha poboToaaBLUiB, SIKi 3aCTOCOBYIOTb CMPOLLEHUI
pEeXMM perynoBaHHs TpyaoBux BigHocuH (Kogekc 3akoHiB
npo npauto Ykpainu, 1971).

AHanisytoun npobnematuky NBTP, cnig 3asHaunTy, Wo
NPUIHATTA TakMX NpaBun poboToaaBLEM He 3aBXAMN MOXe
po3rnagaTnca sk OouinbHe 3 npakTuyHoro nornsagy. Hanpu-
Knag, yknaaeHHs TpygoBOro AOroBopy nuvile 3 O4HUM npa-
uiBHMKOM no3baBnse Oyab-aKOro ceHcy po3pobneHHs
MBTP, apxe GinbLuoo Mipoo AncuunniHi npaui nputamaH-
HWUIA KONEKTUBHWIA cknagHuk. MNpoTe y BMNaaky, Konum B po-
6oToOaBUSA HanivyeTbCA MEBHWIA LWITAT NpauiBHUKIB, HasB-
HicTb NBTP mae goBoni BaxnvBe 3HAYEHHSA AN iCHYHOYMX
Tpy4oBMX NpaBoBigHOCKH. Libomy agBokaTye Ta o6cTaBuHa,
O YMHHE 3aKOHOLABCTBO MpO npauto npsmo abo onoce-
peakoBaHO BKa3ye Ha MOXMMBICTb peanisauii okpemux
KaTeropin gucumniHv npawi, Buxoasym 3 npunHatux NBTP.
Tak, cT. 143 K3nl Haronowwye, Wwo A0 NpauiBHUKIB MOXYTb
3acTOCOBYBaTUCb Oyab-siki 3a0XO4YEHHS, AKi MICTATbCA B
3aTBepmKeHNx TpydoBumu konektusamu MBTP (Kogekc
3aKoHiB nNpo npauto Ykpainu, 1971). Takox ayxe cknagHo
ysiBuT 6e3 MNBTP posipBaHHsA TpygoBOro 4OrOBOPY Y 3B'A3KY
3i BUMHEHHAM NPaLiBHUKOM NPOryny, afxe HAMU KOHKPETU-
3y€eTbCSA NOYATOK i 3aKiHYEHHSA pO6OYOro AHS, a TaKoX Tepu-
Topia pobotodaBus (pobota). Kpim Toro, K3nll, uyepes
noaeKkyan 3actapinuii xapaktep Noro NpaBoBOi KOHCTPYKL,
He BPaxOBYE BCiX KaTeropin, NoB'a3aHuX i3 TPyOoBOK ONUC-
LMnniHoto, SIKi, 0TXe, MOXyTb ByTn oxonneHi NBTP. Hanpu-
Knag, ue CTOCYeTbCs HagOMHOI Ta AUCTaHUinHOI npaui,
3anobiraHHs HacWUnbCTBY W JOMaraHHsaM, NpoTuUAil AUCKpU-
MiHaUii, peanisauii npaBa Ha NpocyBaHHsA No poboTi, Npove-
Ayp posrmsagy pobotogasuaMu ckapr NpauiBHYKIB TOLLO.

Y Takomy BMNagKy 3acryroBye Ha yBary MO3WTUBHUN
[OCBIfA, oKpemux 3apybixxHMX KpaiH, y Akux oboB'askoBe 3a-
TBEpAKEHHS poboToaaBuamu NMBTP 3anexuTb Bif KinNbKoCTi
npauodmx y Hux oci6. Hanpwknag, BignosigHo oo nosno-
XeHb rnasu 9 3akoHy Npo TpyaoBi cTaHaapTn AnoHii, pobo-
ToAaBelb, KU BUKOPUCTOBYE Ha MOCTINHIN OCHOBI Npauto
aecsatn abo Ginblue npauiBHKKIB, 3060B'A3aHWIA po3pobUTH
MBTP. 3a3HavyeHun 3aKOH TaKoX BMMarae, LWob npasuna
Oynu ysrogxeHi 3 npodcninkoto abo npeacTaBHUKOM TPYAO-
BOrO KONEKTUBY W HanpasreHi B iHCNeKLUito 3 NMTaHb Tpyao-
BuUx ctangaprtiB (Labor Standards Act, 1947). MonoxeHHs
cT. 54 3akoHy npo npauto JlaTeii 3akpinniolTe HOPMY, LLIO
opraHizauiga npaui Ha nignpueMCTBI PerynioeTbCs, OKpPiM
KONMEKTUBHUX TPY4OBMX JOrOBOPIB i po3nopsigkeHb poboTo-
pasusi, Takox MBTP. Llen 3akoH 3060B'A3ye poboToaasLs,
y SKOro npaule He MeHle [ecATM npauiBHUKIB, nicns
KOHCynbTaLin i3 npeAcTaBHUKaMU MpauiBHUKIB NPUAHATH
MBTP (Darba likums, 2001). Y c1. 104 TpyaoBoro kogekcy
MonbLwi HaronowyeTbes, Wo poboToaaseLb, y SKOro npa-
utoe 50 i Ginblwe npauiBHUKIB, 3060B'A3aHUIA PO3POGUTH
MNBTP, 3a BUHATKOM BMMNaaKiB, KOS MUTAHHS, LLIO HUMW OXO-
NMNTLCA, YperynboBaHi Ha piBHI KONEKTUBHOIO JOrOBOPY
(Kodeks pracy, 1974). MonoxeHHs wwono 06OB'A3KOBOrO
po3pobneHHs NMBTP poGoTtogaBusMu i3 YMcenbHICTIO npa-
yotoumx 50 i GinbLe ocib MoxHa 3ycTpitv n y cT. L1311-2
Tpynosoro kogekcy Ppanuii (Code du travail).

Okpim MBTP, yinbHe MicLe B iHCTUTYTi AUCUMNIIIHW npaLi
nocigawTb 3axo4n AUCUMNIIHAPHOIO BMNMBY, LLO 3aCTOCO-
BYIOTbCA A0 OKpeMUX HEeCYMIiHHWX npauiBHuKKIB. Y Tpyao-
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BOMY MpaBi Ha gucumnniHapHy BignoBidanbHICTb noknaga-
IOTbCA TPU BaXknuBi pyHKUi: a) 3abe3neyeHHs TpyaoBOi
OUCLMNAIHKX Ta BHYTPILUHLOrO TPYAOBOro po3nopsaky; 6) Bu-
XOBaHHS npaLliBHUKa, SKUA JOMYyCKae NopyLLeHHs TpyaoBol
ancumnniny; B) npodpinakTuka nopyLUeHb TPy4oBOI AMCLm-
niHW cepepn iHWKUX NpauiBHUKIB. TOMY nig Yac peanisauii
3axopfiB AMCUMNNiIHApPHOro BMMMBY BaroMe 3Ha4YeHHS npuai-
NAETbCA HEYXUINBbHOMY AOTPUMAHHIO MPUHLUUNMIB 3aKOHHOCTI,
OOUINbHOCTI Ta cnpaBegnMBocCTi. Y LUbOMY BUNAOKy TaKOX
cnig nigkpecnuty, wo K3nl Bu3Havae nuwe asa BUAM Ouc-
UMNNiHAPHUX CTATHEeHb — AoraHy Ta 3BiNbHeHHs. !

BakpinneHHs B K3nl nuwe asox Buais gucumniiHapHuX
CTAMHEHb CNpUMAMAETLCH He 3aBXAM OOHO3HAYHO Y CBITHi
peanisauii TpyaoBux NpaBoBigHOCKH. 3 04HOro 6oKy, yMOBHA
HasiBHICTb y Kogekci 6inbLuoi KinbKocTi BUAiB CTArHEHb MOXe
po3rnsgaTuca Sk HagaHHsa poboTogaBul  404aTKOBUX
BaXkenis BMMAMBY Ha MpauiBHUMKIB i, BIONOBIOHO, sK hakTop
30iMbLUEHHST PU3MKIB 3MOBXMBAHHA HUM AUCLUMMIHAPHO
Bnagoto. OaHak 3 iHworo 6oky, nepeabdadeHa K3nl koHuen-
Lis "moraHa — 3BiflbHEHHN" yka3ye Ha neBHy Ge3anbTepHa-
TUBHICTb Yy 3aCTOCYBaHHi CTSIrHEHb, LLO LUTY4YHO MOCWUIIOE
ponb 3BiflbHEHHS B 3abe3neveHHi ancumnniny npaui. Llen
daKkTop He AyXKe Y3roKyeETbCHA 3 TUM, LLIO BflaCHE Aucumn-
niHa npaui cnpsiMoBaHa Ha 30epeXxeHHs1 TPyooBMX MpaBo-
BiOHOCWH 4Yepe3 BUMpPaBfEHHS MOBELIHKM HECYMIiHHOIO
npauiBHMKa, @ He Ha iX NPUMUHEHHS. TOMY 3BiNIbHEHHSA K
3axig, aMcumnniHapHoOro BBy Mae Po3rnsgaTtnucs BUKMTHOYHO
AK BUMYLLEHWUIA N KPaWHIiN Kpok poboToaaBLsd, KON BCi iHLLI
BapiaHTU BMNIIMBY Ha MNOPYLUHWKA He NpUBENW OO0 NO3u-
TUBHOrO pesynbTaTy.

Cnig TakoX MigKpecnuTy, Wo 3acTOCyBaHHA AUCLMNITI-
HAPHOro CTAHEHHS Mae BiAMOBigATU PIBHIO TSXKKOCTI cnpu-
YMHEHOI LIKOAW Ta NPUYUHaM, 3a sikux OyB CKOEHUI OUCLM-
nniHapHWI NpoCcTynok. Baxnmee 3HayeHHs Mae HagaBaTuCA
TaKoX CYMyTHIM ¢hakTopaM, Takum §iK, Hanpuknag, nonepe-
OHi pesynbTaT poboTK NpauiBHMKa Ta WOro CTaBneHHs A0
BMKOHAHHSA NocagoBux oOOB'A3KiB. 3a3HayeHe aKUeHTye
yBary Ha HeoOXiAHOCTi pO3LUMPEHHS Kona iCHYUYMX AUCUmn-
NiHAPHMX CTATHEHb. Take PO3LWMPEHHS B XXOAHOMY pasi He
cnig po3rnsaaTtu sk 30inbLIeHHs BapiaHTiB NokapaHHS npa-
LiBHMKa. HaTOMiCTb METOK PO3LUMPEHHS Kona Aucumniii-
HapHMX CTSArHeHb € 3abe3neyeHHs1 ehekTMBHOrO BUMNpPaB-
NeHHs noganbLoi NpodecinHOT AisNbHOCTI 0cobu WNSXoM
onTuMmi3auii cnocobiB BNMBY Ha ii noBeaiHKy 6e3 3aBaaHHs
3aMBOi WKOAW ONS iCHYBaHHS TPyOOBWX NPaBOBIOHOCKMH.
[Nokas3oBo, WO B TakoMy Hanpsami n pyxasca y 70-x pokax
MMWHYFOro CTOMITTS ToroyacHuii 3akoHogaselb. K3nll y
3a3HayeHun NPOMIKOK Yacy MICTMB AOBOMi CyTTEBUI nepe-
NiK gUCUMNNiHApHUX CTSTHEHb, LLO BKIIOYAB: 3ayBaXKEHHS,
[oraHy, CyBOpy [OraHy, MepeBefeHHs Ha Hux4eonnavy-
BaHy pobOTy Ha TEPMiH A0 TPbOX MicsAUiB abo 3MilLEeHHS Ha
HWX4y nocagy Ha TOW caMui TepPMiH, @ TakoX 3BiNIbHEHHS.
HasepgeHuin nepenik AvcuMnniHapHUX CTArHeHb B yMoBax
CbOrOJEHHS BXXE He CTAHOBUTL Ti€i MPAKTUYHOI LIiHHOCTI, SIK
ue 6yno Ginbwe Hix 50 pokiB Tomy. [poTe 1i0ro Bce X Taku
BaApTO pO3rNsaaaTth sk ickpaBui Npuknag 3abesneveHHs ou-
CUMNMiHM npaui 3 ypaxyBaHHAM npiopuTeTHOCTI 36epe-
YKEHHS1 TPYAOBUX NPaBOBIAHOCKH, a TakoX 36anaHcoBaHOro
BpaxyBaHHs iHTEpecCiB ixXHiX y4YacHukiB. Ak npuknag ocTa-
HHbOrO BMCHOBKY Chlif, HaBeCTU BIACYTHICTb Y 3a3Ha4YeHOMY
nepeniky Takoro CTArHeHHs, sk wrpad.

BesnepeuHo, wTpad Ak Bug AMcCUMNiHAPHOrO CTAr-
HEHHS1 He MOXHa BigHeCTN 00 edeKTUBHMX 3acobiB 3abes-
neyYeHHs TPYAOBOI AWCUMMAIHKW, OCKIfIbKWM WOro 3acTtocy-
BaHHs Mo306aBnsie npauiBHUKa YacTuMHWM 3apobiTKy, Ha Ky
BiH Mae NpaBO BHACHMIAOK BMKOHAHOI poboTn abo HagaHmx
nocnyr. YTiMm, Leln Bua CTArHEHHS Hapasi MoXHa 3yCTpiTv B
TPYAOBOMY 3aKOHOAABCTBI HW3KM EBPOMENCLKMX KpaiH.
3okpema, y cT. 108 Tpynosoro kogekcy lMonblui nependa-
YyeHa MOXNMMBICTb 3aCTOCyBaHHSA LWTpadiB 3a HeooTpu-
MaHHSl MpauiBHUKOM NpaBuIl OXOPOHW npaui abo npaBun
NOXeXHOI 6e3neku, 3anuwweHHs poboTn 6e3 noBaxHUX Npu-
YMH, NosABY Ha POBOTI y CTaHi ankoronbHOro Ch'sHiHHA abo
BXMBaHHS ankorosto nig Yac pobotn (Kodeks pracy, 1974).
Y cBow 4epry, 3apybikHe TpygoBe MpaBO HE MOXHa Ha-
3BaTM OOHOCTaWHUM i3 NOrNaay HaknageHHs wrpadis sk
3axofdy gucuunniHapHoro Bnnuey. Hanpuknag, xova 3akoH
Npo CTaTyT NpauiBHKUKIB IcnaHii He MICTUTb Nepeniky BuAiB
aucumnniHapHMX CTArHeHb, nMoro cT. 58 Haronowye, LWo
nokapaHHs1 y Burnsagi wrpady He MoXyTb ByTn 3acTocoBaHi
pobotogaBusmn (Ley del Estatuto de los Trabajadores,
2015). 3abopoHsie 3acTocyBaHHs WTpadiB abo iHwWi diHaH-
COBi CaHKUil 9K BWA AUCUMNIiHapHOI BignoBiganbHOCTI
Takox cT. L1331-1 Tpymosoro kogekcy ®PpaHuii (Code du
travail). 3acnyrosye Ha okpemy yBary rnaea Xll "Tpynosa
aucumnniHa" MNonoxeHHa npo nepcoHan MO, aka, xo4da
npsiMo He 3abopoHsie WTpad, ane iMmnepaTMBHO BU3Ha4aE
BUAW CTATHEHb, Cepes sIKMX Oro 3acTocyBaHHS He nepea-
6aueHe. lNonoxeHHs npo nepcoHan MOl Buginge Taki
BUOW ANCUUNNIHAPHUX CTAMHEHb: NONEPE;KEHHS, OOraHa,
ocyna, BiACTOPOHEHHS Big nocagu Ta 3BinbHeHHS (ILO Staff
Regulations, 2023). Cnig 3a3HauuTv, WO LUeK nepenik
CTArHEHb MaKcuMMarnbHO Bi4MOBIgae KpUTepiam AudepeH-
LiOBaHOrO 3aCTOCYBaHHA 3axofiB  AUCUUNIIHAPHOIO
BMMAMBY 3anexXHOo Bif XapakTepy W THAXKOCTi BYMHEHOro
NPOCTYMKY Ta CTYNEH0 BUHW NpaLiBHMKA, L0 BKa3ye Ha [0-
PEYHICTb NOro BpaxyBaHHS Npu J0O0MpaLoBaHHi NONOXeEHb
cT. 147 K3nl y manbyTHbOMY.

[unckycisi i BUCHOBKM

IHCTUTYT TpyaoBoi AucumniiHm B YKpaiHi 3HaxoauTb
BMpaXXEHHS1 SIK HA 3aKOHOAaBYOMY, TakK i Ha NOKanbHOMY
piBHsIX. 3 ogHoro 60Ky, 3aKOHO4ABCTBO BCTAHOBIIIOE Bifno-
BifHi OpieHTUpM anga 3abe3nedyeHHsa TPYAOBOI ANCUMUMMIHN 1
NEeBHOK Mipo0 0bMeXye avcumnniHapHy Bnagy poboTtoaas-
uis. BogHoyac came Ha nokanbHOMY piBHI peani3yeTbcs
BMBaXeHe 3aCTOCYBaHHS 3axofiB AMCLMMNMIHAPHOIO BNN-
BY, YCYBalOTbCA YMOBW, LLO CNPUSIOTb NMOPYLUEHHIO NpauiB-
HUKaMW TPYAOBOI AUCLMNIMIHKA, BTINMOETBCS MacHiCTb Ta
eEeKTMBHICTb 3a0X04YEHHS ToLLo. [Mpu UbOMy, 3aKoHOAaB-
4YWIA | NoKanbHUI piBHI 3a6e3nevYeHHs AUCUMNiHK npaui He
MOXyTb OyTu B3aemMO3aMiHHUMW, BOHU (YHKLIOHYIOTb Y
rapMOHIMHOMY MO€AHaHHI oAuMH 3 oaHMM. Hanpwvknag, Taki
KaTeropii nokanbHoro pieHsA, sk MBTP i gucumnniHapHi crar-
HEHHs1, OTPMMYIOTb PErNamMeHTaLilo came B 3aKOHOAABCTBI.

YmnHHEe 3aKOoHOAABCTBO MPO NpaLo He Npuainsie gocraT-
HbOI yBaru nutanHam MNBTP. Hanpwuknag, y K3nl He nepea-
6ayveHo 4iTkMX HopMm, fAki 6 ykasyBanm Ha OOOB'A3KOBICTb
abo, HaBnaku, OUCNO3UTUBHICTL 3aTBepmkeHHst TMBTP.
Y CBOM 4Yepry, y 3B'A3Ky 3 TUM, WO AMCLMNiHI npaui 6inb-
LUOK MIpOK0 MpUTaMaHHUI KONMEKTUBHUI CKNagHUK, aoped-
HUM BGavaeTbCca nepenbayunTy B nonoxeHHax K3nl o6os'-
a3koBe 3atBepoxkeHHa [MBTP 3anexHo Big KifbKicHOro

1 Hessaxatoun Ha Te, Wo 4. 2 cT. 147 K3nl BU3HAYEHO, WO 3aKOHOO4ABCTBOM, CTATyTaM i MOSIOKEHHSAMM NP0 AUCLMMIIHY MOXYTb 6yTi
nepenbayeHi ANs OKpeMUX KaTeropin NpauiBHUKIB TaKoX iHLWi AUCUMNMIHAPHI CTATHEHHS, HUHI peani3auiio Ljiei HOpMU MOXHa 3yCTpiTK nuLie
B [lonoxeHHi NMpo AMCUMNMiHY MpauiBHUKIB 3ani3HWYHOrO TPaHCMOPTY, 3aTBepaXeHoro noctaHoBow KabiHeTy MiHicTpiB Ykpainu Big
26.01.1993 Ne 55. Tak, n. 12 3a3Ha4yeHoro MNonoXeHHs!, OKpiM floraHu Ta 3BiNbHEHHS!, NepeabayeHnin TakuiA BUA CTSTHEHHS, sik N036aBneHHs
MaLUVHICTIB NpaBa kepyBaHHS NTIOKOMOTUBOM i3 HafaHHSIM pobOTM NOMIYHUKOM MaLLVHICTa, a Takox No3baBneHHs CBigoLTBa BOAiS MOTOPHO-
PENKOBOro TpaHCMOPTY HE3HIMHOIO TWMNY Ta CBIAOLTBA NOMIYHUKA MaLLWHICTa TOKOMOTMBA 3 HaAaHHAM poboTwy, He NOB’3aHOI 3 KepyBaHHAM
NIOKOMOTUBOM | MOTOPHO-PENKOBMM TPAHCMOPTOM, Ha TePMiH 40 OOHOMO POKY.
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cknagy ocib, wo craHoBnATb wWTaT pobotogaBus. Hain-
GinbLU NPUNHATHUM KpUTEPIEM Y LibOMY BUNAAKY € HAasiBHICTb
necatn i 6inblie ocib, siki NpauolTb 3a TPY40BUM OOMOBO-
pom y poboToaaBusi.

BakpinneHHs y 4. 1 cT. 147 K3nl nuwe gBox Buais ctar-
HEHHS He [O3BOJISIE HANEXHUM YMHOM 3abe3neunTn gudepe-
HUiMOBaHe 3aCTOCYBaHHS 3axofiB AMCUMMAIHAapHOro BMW-
BY 3areXHO Bif XapaKTepy N TEXXKOCTi BUMHEHOTO MPOCTYIKY
Ta CTYMNEeH0 BMHU NpadliBHuUKa. 3a3HayeHe 06yMOBIOE HEOD-
XiQHICTb 3anpoBaXeHHs 3MiH 40 HaBeaeHoi Hopmu K3nl i3
METOI PO3LUMPEHHSA Nepeniky AUCLMUMMIHAPHUX CTATHEHb.
[o Takoro neperniky mMalTb BXOOWUTU: MOMepemXeHHs, Oo-
raHa, ocyp, BiJCTOPOHEHHS Bi NOCaau Ta 3BiNlbHEHHS.
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SPECIFICS OF LEGAL REGULATION OF LABOUR DISCIPLINE IN UKRAINE

Background. The essential importance of labour discipline for labour law is due to the fact that not only the further efficiency of labour
relations but also, in some cases, the health and safety of employees and other persons depends on its proper observance. In turn, the labour
discipline concept provided for in the Labour Code of Ukraine, despite some isolated legislative amendments, has remained practically unchanged
since its adoption. This can be seen quite clearly at the level of internal labour regulations and disciplinary penalties. This emphasizes the importance
of researching these categories, taking into account international and foreign experience. The purpose of this paper is to clarify the peculiarities of
legal regulation of internal labour regulations and disciplinary penalties and to develop ways for further improvement.

Methods. Inthe course of preparation of the paper, the author applied dialectical, comparative legal, formal and logical, and other methods
of cognition. With the help of the dialectical method, in particular, the author identifies the specific features of legal regulation of labour discipline in
Ukraine. The comparative legal method allowed for a comparative legal study of the provisions of national, foreign, and international legislation which
regulate the issues of labour discipline. The formal logical method was used to identify the shortcomings of legal regulation of internal labour regu-
lations, as well as disciplinary measures applied to employees.

Results. Theinstitution of labour discipline in Ukraine is expressed both at the legislative and local levels. On the one hand, the legislation
provides certain guidelines for ensuring labour discipline and limits the disciplinary power of employers. At the same time, the local level implements
the balanced application of disciplinary measures, eliminates conditions contributing to the violation of labour discipline, ensures the transparency
and effectiveness of incentives for employees, etc. At the same time, the legislative and local levels of ensuring labour discipline cannot be inter-
changeable; they function in a harmonious combination with each other. For example, such categories at the local level as internal labour regulations,
as well as the types of disciplinary penalties, are regulated in the legislation.

Conclusions. Current labour legislation does not pay sufficient attention to the issues of internal labour regulations. For example, the
Labour Code of Ukraine does not provide clear rules that would indicate that the approval of internal labour regulations is mandatory or, on the
contrary, discretionary. Due to the fact that labour discipline has a collective component, it seems appropriate to provide for mandatory approval of
internal labour regulations by the employer depending on the number of persons employed.

Moreover, Article 147(1) of the Labour Code of Ukraine contains only two types of penalties that do not allow for the proper application of disci-
plinary measures depending on the nature and severity of the offence committed and the degree of guilt of the employee. This necessitates the
introduction of amendments to this rule of the Labour Code of Ukraine in order to expand the list of disciplinary penalties. This list should include
warning, reprimand, censure, discharge, and dismissal.

Keywords:labour discipline, employment relationship, internal labour regulations, disciplinary penalty, disciplinary liability, labour legislation.
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!KuiBcbkuii HauioHanbHWUI yHiBepcuTeT imeHi Tapaca LleBueHka, KuiB, YkpaiHa

PO3IPBAHHA AOIrOBOPY OPEHAMU
HALIOHANBbHOIO 3ANOBIAHUKA "KUEBO-NMEYEPCbBKA JIABPA™:
MNPABOBI NIAIPYHTA, QOTPUMAHHSA CBOEOA4U BIPOCMNOBIOAHHSA
TA MDKHAPOOQHUM PE3OHAHC

BcTyn. lpoaHanizoeaHo npaeoei o6cmasuHu po3sipeaHHs dozoeopy, yknadeHoao HayioHanbHUM 3anoeidHukom "Kueeo-
lNeyepcbka naspa” ma YkpaiHcbKoro npasocsiasHoro yepkeoro Mockoecbko20 nampiapxamy. [JocnioxeHo MixkHapoOHULl pe3oHaHC
cnpaeu. OuiHeHO cmyniHb empy4YaHHs1 dep)xasu e crpaeu yepkeu Ui 06MexeHHs1 ceo600u eipocrnoesidaHHsI 8 yMoeax 80€EHHO20
cmaHy. Ha ocHoei dokymeHmie, uj,0 ecmaHo8/110oMmb rnpaeoei 8iGHOCUHU MiX YKpaiHCbKOI npaeocsiagHor uepkeoro Mockoech-
K020 nampiapxamy ma HayioHanbHum 3anoeidHukom "Kueeo-leyepcbka naepa”, npoaHanizoeaHo no3uuyii ma iHmepecu ecix cmo-
PiH — y4acHukie crnpasu.

M e Topawu. [na docszHeHHs nocmaesieHoi Memu e npoueci docnidxeHHs1 6ynu 3acmocoeaHi maki Memoou: ¢ghopmMasibHoO-rpU-
OuyHull Ans1 docnidxeHHs1 Npagosux HOPM y 3akoHax YKpaiHu U yka3ax [pe3udeHma YkpaiHu, aHaniy 3micmy npaeoeux HOpM y
dozoeopi opeHOu Kueeo-lMeyepcbkoi naepu ma cmamymy YIL; memod aHanisy ons docnioxeHHs1 nonoxeHb Koncmumyuyii ma 3a-
KOHoOaecmea YKpaiHu, 30Kkpema noJioxeHb 0EHHO20 Yacy; Memo0d cuHme3sy O71s1 NoeGHaHHs1 OKpeMuXx YUHHUKiIe i npasosux no3uyit
Pi3HUX OepxasHUX op2aHie ma 2poMadchbKuUX opaaHi3auil, a makox Onsi gpopmyeaHHs1 €QUHOI YinicHoi no3uyii konekmuey aemopie
w000 numaHHs 3aKOHHOCMI po3ipeaHHsi o2080py, 8U3HAYEHHS MeX empy4aHHs1 dep)xasu e dompumaHHsi ceobodu eipocroei-
OaHH#; Oianekmuy4Huli Memod 0Onsi AocidxeHHs po3eumky eiGHocuH mix YT i pi3HuMu Oep)xaeHUMU Op2aHaMu; couyiosio2iYHull
mMemod 9ns1 AocidxeHHsI cmaesieHHsI 2poMadsiH ma iHwux ocié 0o crpaeu; 2epMaHeeMUYHULi Memod O51si Po3'ICHeHHsI HopMamu-
8HO-Npasoesoi 6a3u sus4yeHux GOKYMeHMie, eudaHuUX i 3ameepaxeHUX y4acHUKaMu cripasu; Memod rnpaeoeoi cemiomuku 0ss1 eu-
8YEHHS1 OKpeMuX MOHSIMb i NPpUHYUNie, 3acmocoeaHux y 0ep)agHUX HOpMamueHo-npasosux akmax i dokymeHmax YTIL|.

Pe3ynbTaTtu. OmpumaHo pe3ynbmamu, siki ceid4amb npomu YKpaiHcbKoi npaeocnaeHoi yepkeu Mockoecbko20 nampia-
pxamy. fianbHicmb Oep)xagHux op2aHie ma ixHi piwueHHs1 00380J1s1I0Mb Yimko npocmexumu nepebiz nodili Haekono HayioHanb-
Ho2o 3anoeidHuka "Kueeo-leyepcbka naspa”.

BucHoBku. Y pesynbmami docnidxeHHs 3pob51ieHO maki eUCHOBKU: nic/si NpuliHImMms yka3y npo obmexeHHs disinbHocmi
Ha mepumopii YkpaiHu peni2iliHux opeaHi3auit, aghinitioeaHux i3 kpaiHoto-azpecopom, YT Hamazanacs 3MiHUMU MOJI0XeHHSI C80IX
ycmaHoe4ux GoKymeHmie, Oekyiapyroyu HesanexHicms eid Pocilicbkoi npasocnasHoi uepkeu. OOHak penizie3Hag4a ekcriepmusa
HECC i yucneHHi dii cessujeHukie YT ceid4ampb npo HasieHicmb KaHOHIYHO20 U MaliHoeoz20 36'si3Ky Mix YTl ma PIIL. Po3ipeaHHs1
dozoeopy npo opeHAdy YT npumiwieHb Kueeo-lNeyepcbkoi naspu iHiyilioeaHo depxagHUMU op2aHamu YKpaiHuU Ha 3aKOHHUX nidcma-
eax. 3acmocoeaHi do npuxoxxaH i ceswieHukie YTl o6mexeHHs € 06rpyHmoeaHuMu U eidnogidaromb yMoeaM 80EHHO20 cmaHy ma
He € ceid4eHHsAM HaOMipHO20 empy4aHHs1 Oepxxaeu y ceob0dy eipocnogidaHHsl. HasieHicmb MixXHapoOHO20 pe3oHaHcy w000 yiei
crpaeu MosiCHEMbCS 3a/ly4eHHsIM 0o iHghopmauiliHoi kaMnaHii wupokoi Mepexi pocilicbkux i npopocilickkux iHghopecypcie, ski
4acmo MaHinynoroms dyMKaMu oci6, siki He 06i3HaHi y npasoeux nidcmaeax cnpasu 4Yu € HeAocmamHbO PUOUYHO doceid4YeHUMU.

Knwo4yoBi cnoBa: YkpaiHcbka npasocnasHa yepkea Mockoecbkoz2o nampiapxamy (YT M), HayionanbHuli 3anogioHuk
"Kueeo-lleyepcbka naepa”, ceobo0a sipocrnosioaHHsi, BOEHHUL cmaH, Mexi empy4aHHsi Oep)kasu y ceo600dy eipocrnoeidaHHs.

BeTtyn

AkmyanbHicmb docnidxeHHs1. KoxHa peniriiiHa opra-
Hi3auis € puanyHo ocoboto, sika NOBMHHA MaTK CBIll CTa-
TyT i 6yTU 3apeecTpoBaHOO Y BCTAHOBIIEHOMY 3aKOHOM MO-
psaky (MipaybHa, 2005). Pasom i3 TumM BenuyesHuii BNve
Takux opraHisaLii Ha CycninbCTBO MOXe Npu3BecTu 40 Ma-
cLTabHMX MDKKOHMECINHUX KOHIIKTIB, NMOPYLUEHHS npaBs
BipsiH, @ y4acTb Yy MOMITUYHOMY XUTTIi, 30Kpema ariTauinHa
OiSnbHICTb, — A0 KaTacTpodiyHMX Hacnigkis, WO BUMarae
CTBOPEHHS [OEPXaBHOMO MeXaHi3aMy OOMEXeHHS iXHbOT

aisnbHocTi. 3ycunnga gna 3abe3neyeHHs NpaBOMIPHOCTI 1
PO3B'A3aHHA LUMX MUTaHb HEBMUHHO 3ilUTOBXYHOTHLCS 3i CKra-
OHICTIO peniriiHnX i CoLioKyNbTYPHUX iHTepeciB, BUMaraouu
Bi AepKaBu KOMMPOMicy.

HauioHanbHuin 3anoBigHuk "Kneso-lNevepcbka naepa” —
Le apXiTeKTypHui Wwenesp YKpaiHW, NpaBoOBUiA CTaTyC SIKOro
3aCnyroBye Ha peTeribHe HpUAMYHE BMBYEHHS | aHanis.
3acHoBaHa B Xl cToniTti cBATUMK AHTOHiEM i Peopociem
Meyepcbkumn, Kneso-edepcbka naepa iCTOPUYHO BU3Ha4a-
nacs siK LyXOBHUM i KyNbTYPHUIA LEHTP, MiCLie HapOAXKEHHS
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Ta 30epexeHHs OyXOBHOI CNafLUMHN, PO3BUTKY AEpXKaBHO-
nNpaBoBOI AYMKU YKpaiHu TOLLO.

Y uin cTaTTi MM PO3rnsHEeMO acnekTu NpaBoOBOro cTaTycy
Kueo-INeyepcbKoi naBpu, 3aKOHHICTb NepebyBaHHs B ii npu-
MiLLLeHHSX penirinHnX opraHisauin YkpaiHCbKoi npaBocnaBHOI
uepken Mockoscbkoro natpiapxaty (YL, MIT), MNMpasocnas-
Hol uepkBn Ykpaiun (MLY), cTyniHb BTpyYaHHSA OepxXaBu 1
peakuito He3anexHux mefia Ha KOHQIMIKT MK HUMW. Un €
pO3ipBaHHs B 04HOCTOPOHHLOMY nopsaky doroeopy "lMNpo be-
3onnartHe KOPWUCTYBaHHSA PeniriiHo opraHisauieto KynbTo-
BMMM ByAiBNSMM Ta iHLUMM ManHOM, LLO € AepXXaBHO Brac-
HicTio" Ne 2 Big 19 nunHs 2013 poky npaBoMipHUM?

3aranom, nuTaHHs icHyBaHHS MocKOBCBKOro naTpiapxaty B
JlaBpi rmMnboKo XBUIOE MPOMALCHKICTb i BiioOpaXkae BaXMBi
acrnekTn cydacHol peniriviHoi Ta NoNiTMYHOI cuTyauii B YkpaiHi.

06'ekmom Goclid)KeHHS1 € NPaBOBIOHOCKHM, MOB'A3aHi 3
BU3Ha4YeHHaM cTaTycy YT, 3aKkoHHICTIO po3sipBaHHSA LOrOBO-
py opeHau HaujoHanbHoro 3anosigHuka "Kueso-leyepcbka
naspa" Ta YIL, peakuieto Ha Ui nogii iHdhopmaLinHMX pecypciB.

Memoro [ocnigXeHHs € BU3HAYEHHST 3aKOHHOCTi pPo3ip-
BaHHA OOroBopy opeHau 3 HauioHanbHMM 3anoBigHWKOM
"Kneso-lNevepcbka naspa", 4oTpumaHHs ceBoboam Bipocno-
BiJaHHS B YKpaiHi B yMOBaX BOEHHOIO CTaHy Ta peakuis Ha
i NMTaHHSA iHdopMaUinHux pecypcis. [1na JOCATHEHHS MeTn
nocTaeneHi Taki 3a80aHHsT: YCTaHOBIEHHSI HASIBHOCTI YK Bi-
AcyTHocTi adiniauii YT, i3 gepxasoto-arpecopom Ta ii pe-
NiriiHAMK  OpraHisauiamn; BU3HAYEHHA 3aKOHHOCTI pPo3ip-
BaHHA pgorosopy npo opeHay YIL npumiweHs Kueso-
[Meyepcbkoi naBpu; YCTAHOBMIEHHS MEX BTPYyYaHHs Oep-
aBu [0 34iNCHeHHA cBoGoau BipocnoBigaHHA nig yac BO-
€HHOrO CTaHy, JOPEYHICTb i OBr'pYHTOBaHICTb Takoi AisnbHO-
CTi; aHani3 MiXHapogHOro pe3oHaHcy LWoAo i€l cnpasu.

MeTtoou

[na pocarHeHHss nocTaBneHoi MeTM B npoueci Jo-
CnimpkeHHs1 Oynu 3acTocoBaHi Taki metoau: ¢hopmanbHO-
IOPUOVYHUIA AN OOCNIOKEHHST NMPaBOBMX HOPM Y 3aKoHax
YkpaiHu 11 ykasax [pesungeHTta Ykpainu, aHanidy amicty npa-
BOBWX HOPM Yy AoroBopi opeHam "Mpo 6esonnaTHe KOpUCTY-
BaHHSA penirinHoto opraHisauieto KynbToBnMM OyaiBnamu Ta
iHLUMM MarHOM, WO € Aep)XaBHow BriacHicT" Ne 2 Big
19 nunHa 2013 poky Kuneso-lNeyepcbkoi naBpu Ta cTatyty
YTL; meToa aHanisy Ans AocnigXeHHs nonoxeHb KoHcTu-
Tyuii Ta 3aKoHoA4aBCTBa YKpaiHu, 30KpemMa MonoXeHb BOEH-
HOro Yacy; MEeTOA CUHTE3Y OISt NOEAHAHHSA OKPEMUX YNHHU-
KiB | MpaBOBMX MO3WUIA Pi3HWX AEpXaBHWX OpraHiB Ta
rpoMafcbKux opraHisauin ans ¢opmyBaHHS €QNHOI LiniCHOT
no3uuii KOMeKkTUBYy aBTOpiB LWOAO MUTaHHS 3aKOHHOCTI
pO3ipBaHHs OOrOBOPY, BM3HAYEHHS MEX BTPYYaHHS Oep-
XaBu B AOTpMMaHHsA cBoboaM BipOCNOBIgaHHS; AianeKkTuy-
HUW MeToA ANA AOCHIIKEHHA PO3BUTKY BigHOCUMH MixX YTILL i
Pi3HMMW Oep>KaBHUMW OpraHaMu; CoLionoriYHMin MeToa Ans
[OCNigKEHHsT CTaBMEHHS rPOMazsH Ta iHWKX ocib ao cnpa-
BU; repMaHeBTUYHUIA MeTo AN PO3'ACHEHHS HOPMAaTUBHO-
npaBoBOi 6a3n BMBYEHMX OOKYMEHTIB, BUOAHUX i 3aTBeEp-
PKEHUX YYaCHUKaMU CnpaBu; METOA NPABOBOT CEMIOTUKM Anst
BMBYEHHS1 OKPEMMWX MOHATL | NPUHLMNIB, 3aCTOCOBaHMX Yy Aep-
XaBHUX HOPMaTUBHO-MPAaBOBUX akTax i AokymeHTax YTL,.

PesynbTaTtn

Mpe3ngeHT Ykpainn Bonogumup 3eneHcbkuin nignucas
Yka3 Ne 820/2022 "MNpo BBeAEHHSA B Aito pilleHHa Pagn Ha-
LioHanbHoT 6e3nekun i 060poHM YKkpaiHK", SKUI noyaBs aifaTv
we Big 1 rpyaHsa 2022 poky 1y SKOMy MLLNOCS MPO OKpeMi
acrekTn OiSnbHOCTI peniriHnX opraHidauivi B YKpaiHi i 3acTo-
CYBaHHS1 NepCOHarnbHMX crewianbHUX eKOHOMIYHUX Ta iHLIKMX
obmexyBanbHUX 3axogie (caHkuin)'. 1 rpyaHa 2022 poky
Paga HauioHanbHoi 6e3neku i o6oponn (PHBO), srigHo i3
3aTBEPKEHVM YKa30M, AOpy4Mra ypsay BHECTU Yy ABOMICSY-
HWUIA TepMiH Ha po3rnsg BepxoBHoi Pagu YkpaiHu 3akoHo-
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MPOEKT LLOAO YHEMOXIMBIIEHHS OiSANbHOCTI B YKpaiHi adini-
NoBaHuX i3 ueHTpamu Bnnuey B Pocincekin ®epepadii peni-
riiHUX opraHisauii. MoHATTA adiniioBaHoT 0cobu K disnyHOT
abo opmanYHOI CTOPOHM, sika 34aTHa BNMUBATU Ha OiSnbHICTb
iHLLIMX IopUANYHMX abo di3ndHUX OCib, He BU3HaYeHe. 3a3Ha-
YeHi y 3ragyBaHoOMy yKasi NoHATTS "LeHTp Bnnvey" Ta "adini-
auis" He BXMBaIOTLCA | HE TryMavaTbCs y 3aKOHOAaBCTBI.

Cnuvpatouncb Ha 4YmHHI ctatytm 1 aktn YIL, a came
MoctaHoBy Cobopy YkpaiHCbKOi NpaBoCraBHOI LiepKBM Bif
27 TpaBHs 2022 poky Woao 3B'a3Ky ii 3 MOCKOBCLKMM naTpi-
apxatom ([MoctaHoBa Cobopy ..., 2022), geknapyetbcs ii
cenapauia Big Pocincekoi npasocnasHoi uepksu (PrIL).
3okpema, BBOAATLCA Taki 3MiHM: mutpononut YT, obupa-
€TbCA enuckonaTom Lepksn, cuHog YL camocTinHo BUGK-
pae i npusHavae enuckoniB Ta BIAAINSAETbCA Big cuHody
PML, npeactoatens YIL, obupaetbca enuckonatom uep-
KBM, MPOrofoLlyeTbCA BiAMOBA Bif POCIMCbKOI NO3uLii Woao
BiiHM B YKpaiHi. Lli 3miH1 MatoTb CBig4YMTM NpO HeBIgNoBIg-
HicTb YTL go pgediHiyii "ocoba, agininoBaHa 3 pociicbkoto
peniriiHoto opraHisauieto". Ockinbkn KabiHeT MiHicTpiB
YkpaiHv BugaB noctaHoBy Bif 27 TpasHs 2022 poky Ne 634
"Mpo 0cobnNUBOCTI OpeHan OepXXaBHOrO Ta KOMYHalbHOro
MalHa y nepiog BOEHHOro CTaHy", y siKivi ieTbes, Lo npu oro-
TNOLLUEHHI BOEHHOrO CTaHy Aep)kaBHi 4OroBopy OpeHaun npo-
OOBXYHTbCA aBTomMaTtnyHo, To YIL, 3apeknapyBaBLUy CBOKO
He3anexHicTb Big PIIL, ovikyBana Ha NpoaoOBXeHHs OpeHaw.

3actocyBaHHA Ykasy "lpo okpemi acnekTn AisinbHOCTI
penirinHnx opranisadivi B YkpaiHi i 3acTocyBaHHs nepcoHarnb-
HMX cneuianbHUX eKOHOMIYHMX Ta iHWMX 0BMexyBanbHUX
3axogiB (caHkuin)" wopno gorosopy opeHan YL, MM npuwmi-
weHb JlaBpy BMMarae nonepegHbO YiTKOrO BU3HAYEHHSI
nuTaHHA i adiniauii. BiaCyTHICTb Takoro TnymMmayeHHs Moxe
npu3BecT! OO0 MNOAaHHA NOo30BY OO0 E€BPOMNENCLKOro cyay
3 npaB noauHn (ECIMJT) wono HenpaBOMIPHOCTI pO3puBY
[OroBOpPY OPEHAN 1 NOPYLUEHHS NpaBa Ha BifnbHE Bipocno-
BiJaHHs. AprymeHTaLisi Takoro no3oBy Oyae rpyHTyBaTucs
Ha nporonoweHrin y ctatyTi YIL ii cenapauii Big Pl4, a B
oYax MiXKHapOAHOI CNiNbHOTU PilleHHA MNPO pOo3ipBaHHSA
OoroBopy opeHau 6yae HEMOTUBOBAHMM, TakuMm, Lo obme-
Xye npaBsa i ceoboau Ta WKoauTb iMigXKy YKpaiHu gk aep-
XaBw, e NaHyTb 3aKOHHICTb | NpaBoONOPSAAOK.

PHBO popyyuna [depxaBHin crnyx6i 3 eTHOMoNiTUkKn Ta
cBoboau cosicti (QECC) y aBomicayHui TepmiH 3abeane-
YNTU NPOBEAEHHS penirieaHaB4oi ekcnepTnan "CtaTyTy Npo
ynpaeniHHa YTL" wono HasiBHOCTI LiepKOBHO-KaHOHIYHOIMO
3B'A3ky 3 MOCKOBCbKMM MaTpiapxaTtom i, 3a HeobxigHOCTI,
YXKUTW 3axoau, nepenbaveHi 3akoHOM, i "...HasiBHOCTI npa-
BOBUX MiACTaB i JOTPUMaHHS YMOB KOPWUCTYBaHHS penirin-
HMMM OpraHisauisMm ManHom, sike nepebyBae Ha TepuTopii
HauioHanbHoro Kneso-lNeyepcbKoro icTopuko-KynbTypHOro
sanoBigHuka..." (Ykas MNpe3ngeHta Ykpainm Ne 820/2022).
[nsi BUKOHaHHSA 3a3Ha4YeHOro A0opy4YeHHs1 Byno yTBOPEHO
Mixsigomuy pobouy rpyny Big 23 rpyaHst 2022 poky 3 nigro-
TOBKM NMPOMO3WLIN i pekomeHaaLlin Wwoao opraHisadii BUKO-
HaHHA OKPEMUX 3aBAaHb, NOB'A3aHUX i3 QiANbHICTIO penirin-
HMX opraHisauin B YkpaiHi ([octaHoBa KabiHeTy MiHicTpiB
Ykpainu Big 23 rpyaHa 2022 p. Ne 1461). BignosiaHo go
BULLEBKa3aHOro yKasy, [lep>KaBolo i3 3aCTOCYBaHHSIM 3aKo-
HHMX IHCTPYMEHTIB pO3Mo4aTo po3B'A3aHHA Ge3nekoBoro
NUTaHHS, CNPsSIMOBaHOro Ha nostaenexHs YL, Ml snnuey
Ha HauioHanbHui 3anosigHuk "Kneso-lMevepcbka naepa”,
a came BOJOAIHHSA Ta KOPWUCTYBaHHsi MOro crnopygamu.
Libomy cnpusino 3akiH4yeHHst 29 GepesHst 2023 poky Tep-
MiHy AoroBopy opeHau HauioHaneHoro 3anosigHuka "Kueso-
Meuepcbka naspa" 3 YIL.

Y pesynbTati nepesipku npusHaveHor MiHicTepcTBoM
KynbTypy KOMicieto Oynu BUKPWUTI Taki NpaBOMOpPYLUEHHS:
BMSIBITIEHO CaMOBiNbHy nepebyaoBy, [oOynoBy, nepenna-
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B 1 C H U K KuiBcbkoro HauioHanbHoro yHisepcurety imeHi Tapaca LlleBueHka

HyBaHHA MaM'ATOK KynbTypHOI CnagwWuHW, Oesike MalHo
nepegaHo B cybopeHay 20 CTOPOHHIM OpPUANYHUM ocobam
(CycninbHe Kuig, 2023), xo4a 3a JOroBOpoM OpeHaw, ykna-
aexHum 19 nunHa 2013 poky, kopuctysay (YT1L) 3060B'a3y-
BaBCHA He nepefaBaTv 6e3 J03BONY AepXKaBHOI yCTaHOBU
MamnHo TpeTim ocobam (TekcT porosopy ..., 2018). Takox y
nyHkTi 3.5 [loroBopy 3asHavaeTbCcs 3060B'A3aHHSA KOPUCTY-
Baya "...3abe3nevyBaTn 30epexXeHHs MaliHa, 34iNCHIOBaTH
NOro NOTOYHUI PEMOHT Ta YTPMMYBATKN MOrO Y HanexHomy
caHiTapHOMY, MPOTUMOXEXHOMY Ta TEXHIYHHOMY CTaHi".

BucHoBKM MiXXBIZOMYOT rpynn 3aCBigYnNU BUKOPUCTAHHSA
MailHa B HeHamnexHOMy CTaHi Ta, SIK Hacmnigok, HeJoTpu-
MaHHS 3060B'A3aHb KOPUCTYBaYa.

Y yacTuHi 3 cT. 651 LimBinbHoro kopekcy Ykpainm (LivBins-
HUM Kodekc Ykpainn, 2024) 3asHadveHo, wo "...y pasi ogHo-
CTOPOHHBLOI BiAMOBW Bif AOroBopy B MOBHOMY 06cA3i abo
YacTKOBO, SIKLLIO MpaBo Ha TaKy BiAMOBY BCTAHOBIIEHO JOrO-
BOpoM abo 3akoHOM, [JOroBip €, BigNOBIAHO, po3ipBa-
HUM abo 3miHeHuM...". Y nyHkTi 8.1 Horosopy YL Big
19.07.2013 p. nepenbavaeTbes Take: "...A0roBip Moxe 6yTu
posipBaHo [lepxaBHOK YCTAHOBOK B OAHOCTOPOHHLOMY
nopsiaKy B pasi BUSIBNEHHS HEHO HELLINbOBOro BUKOPUCTaHHS
MaiHa abo MOoro yTpMmaHHSA Yy HeHanexHoOMy CTaHi nicrns
BignosigHoro nonepemkeHHs..." (TekcT goroeopy, 2018).

MiHicTepcTBO KynbTypu BUKOHAO L0 YMOBY, afpke rnone-
pemkeHHs (Bux. Ne 04-24/222) 6yno HagicnaHo 10.03.2023 p.,
i B HbOMY 3a3Ha4yanocs Npo HeLiNboBE BUKOPUCTaHHSI MaliHa
M yTPUMaHHS 0ro B HeHanexHoMy ctaHi (MiHicTepcTBo Kynb-
Typwv Ta iHdopMmaLiiHOT noniTukn Ykpainu, 2023).

30 6epesHsa 2023 poky pilleHHSIM ypsay BTPATUIO YNH-
HICTb PO3NOPSAXEHHs uYaciB npesvaeHTcTBa Biktopa
AHykoBuYa npo nepepayy B 6HesonnaTHe KOPUCTYBaHHA
Yy M 6ygisens i cnopyz Kueso-lNeyepcbkoi naspwu.

3 nosicHIOBarnbHOI 3anvcku o npoekTy MNMoctaHoBu Bep-
xoBHOI Pagu Ykpainu "lMpo 3BepHeHHA BepxosHoi Pagwn
Ykpainn go KabiHeTy MiHicTpiB YkpaiHu Wwogo nepenadi B
6e3onnartHe KOPUCTYBaHHS KOMMNNeEKCiB cnopya MNoyaiBcbkoi
YcneHcbkoi naespu Ta Kueo-lNeuvepcbkoi naspu [Mpaso-
cnaBHi uepksi YkpaiHun": "TpoTarom 6araTtbox pokiB npo-
BiJHI YKpaiHCbKi AyXOBHi Ta iCTOPWYHI CBATUHI — [NoyaiBCbka
YcneHcbka Ta Kueso-levepcbka naBpy — MOHOMOMBHO
BMKOPUCTOBYIOTbCST MOCKOBCHKMM  MaTpiapxaTtom, KW,
nonpu 3mMiHW y CTaTyTi, 3anNMwaeTbca YacTuHow Pociricbkol
npasocnasHoi uepksu (PrL). HuHiWHA gisneHicTe yn 6e3-
OiSNbHICTb HAaMBULLMX OpraHiB LEpKOBHOI BNaau Ta ynpas-
ninHa YT ceigumTe npo Te, wo YT, npoaosxye nepeby-
BaTu BigHocHO PrIL, y BigHOCKMHax nignopsiakyBaHHSA. BoHa
He faie sk camocTiiHa (aBTokedanbHa) LiepkBa i He nporo-
rnowye BRnacHoi camocTiiHocTi (aBTokedyanii). »KogHux
OOKYMEHTIB umn fin, aki 6 cBiguunu npo TpaHcgopmaliio
YT y camocTinHy BigHocHo Pl peniriiHy opraHisauito, He
BusisneHo" (Mpo 3BepHeHHs1 BepxoBHoi Pagn Ykpainn oo
KabiHeTy MiHicTpiB Ykpainu, 2022).

PenirieaHaBya ekcneptusa 3miH 0O YCTaHOBYMX [OKY-
meHTiB YIL, npoBegeHa LOECC, 3acigumna UinicHICTb
LIEPKOBHO-KaHOHIYHOrO 3B'A3Ky YKpaiHCbKOI MpaBoCnaBHOI
LepkBu i3 POCIMCbKOI NpaBOCNaBHOK LEPKBOHD; BiAHOCUHN
YL i3 PML, He € BigHOCUHaMW OgHiET CaMOCTIHOT (aBTOKe-
¢anbHOI) LepkBM 3 iHLIOK CaMOCTINHOK aBTokedarnbHO
uepksoto; YILL He Mae cTaTycy aBTOHOMHOI LIepPKBU, SKUN
O BU3HABaBCA iHLWMMMK LiEpKBaMu, a OTXe, 3a KaHOHIYHUM
npasom Yl € cTtpyktypHum nigposainom PlL, wo mae
OKpeMmi nMpaBa CaMOCTIHOrO YyTBOPEHHS 6e3 BNnacHOi kaHo-
HiYHOI cy6'eKTHOCTI; BOHa He fJie sik camocTiliHa (aBToke-
dranbHa) LepkBa i He NPOronoLlye BMacHOI CaMOCTINHOCTI
(aBTOKeanii) (OepxaBHa cnyxba YkpaiHu 3 eTHONONITUKK
Ta cBo6oau cosicTi, 2022.)

®akTnyHo YIL, MIM npogoexye nepebyBaT B nignopsa-
kyBaHHi PIL, M, aka nigTpumye Pocincbky depepadito y
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po3B'A3aHHi BiHKU 3 YkpaiHoto. PILL M e dpakTuyHO MiHic-
TepcTBoM nponaraHan P®, omxe, YT, axk nignopsakosaHa
T CTPYKTypa Mae pearni3oByBaTH LUMPOKY KammnaHito 3 iHop-
MaUirHOT nponaraHan 3aansd MoWMPEHHS MPOPOCINCBLKNX
HaCTPOIB cepen YKpaiHCbKOro HaceneHHs. Taka OisinbHICTb
nopyuwye ct. 37 KoHcTtutyuii YkpaiHn (28.06.1996). Kpim
Toro, 20 cepnHa 2022 poKy YMHHUA muTpononuT YL,
OHydpilt 3ycTpiBCA 3 POCINCHKUMU BiiCbKOBOMOMOHEHVMY B
Kuneso-lNeyepchkin naspi. BiH NpoBiB 3 okynaHTamu crinbHy
MONUTBY Ta OnarocrnoBMB TUX, XTO MPUIALLOB Ha Hally
3eMnto BbmBaTK yKpaiHLiB i 3HWLLYBATKN Hac sk Hauito: "Tpeba
3HanTK crnoso MboBI, ke Morno 6 3MycUTU 3aMOBKHYTU
rapmaru, 3ynuHuTv pakeTtu. Mu xouemo, wob 6ys mup. Hawa
YU, pobuna Bce, Wwo6 pociicbkuii Ta yKpaiHCbKMn Hapoam
Xunu B Mupi, 3narogi Ta no6osi. Bunwno tak, gk BunLwno”
(BycTpiy muTpononuTta OHydpia 3 POCINCEKMMU BiliCBKOBO-
nonoHexHumu, 2022). MNpu ubomy BiacyTHst Nny6nivyHa iHcop-
Mauis npo Te, wo mutpononut OHydpii npuginae ysary
3axucHVKaMm Ykpainu, BigBigye cninbHi MONUTBW Ha NIGTPUMKY
3aXMCHUKIB YKpaiHCbKOT AepXXaBu YM NMopaHeHuX y rocrita-
nsX, WO He Nig4aeTbCa PO3yMiHHIO B Cy4acHUX yMOBaXx.

YT 3BepHynocsa go rocnogapcbkoro cygoy M. Kuesa
LLOAO MPaBOMIPHOCTI pO3ipBaHHA [OrOBOPY MPO OpeHay.
locnopgapceknn cya M. Kuesa piweHHsam Big 30.03.2023
BiamMoBMB Yy no3osi CBaTO-YcneHcbkoi Kueso-lMevepcbkoi
naepu / Yonosidoro MoHacTupsi / YkpaiHCcbkoi npaBocnaBHOI
uepksu 0o HauioHansHoro 3anosigHuka "Kuneso-lNeyepcbka
naepa" i nigTBepAMB NpPaBOMIpPHICTb po3ipBaHHA [JoroBopy
Ne 2 Big 19 nunHa 2013 poky B OAHOCTOPOHHLOMY MOPSOKY
SIK 3@ YMHHMM 3aKOHOAABCTBOM, Tak i 3@ ymoBamu [lorosopy
(YxBana Nocnogapcekoro cyay micta Kuesa, 2023).

MixxHapoOHuli pe3oHaHc. [0OnoBHa NpeTeH3sis TUX, XTO
Marno o06i3HaHi Woao penirinHoi cuTyalii B YkpaiHi, nonsrae B
TOMY, LLIO BOHM BBaXaloTb, HauyebTo BucenenHst YIL MIT i3
JlaBpwn 1 3abopoHa ii fignbLHOCTI 03Ha4alTh NOBHY 3a00POHY
npaBocnae’s, WO € NopyLlieHHsiM cBoboan BipOCMOBIAAHHS
(Quora, 2023). Lo ineto akTMBHO BMKOPWUCTOBYIOTb JOAM 3
aHTMyKpaiHCbKMMK nornsgamm 3 MeTOK MOCUNEHHsT iHGop-
MaLiiHOI BiHW NPOTK YKpaiHW, a TakoX Ha LKogy i imMigxy.

HaToMmicTb Le AOKOpiHHO HenpaBurbHO. MNMpaBocnaBHa
uepKkBa icHyBana BNpoOOBX YCie€l yKkpalHCbKol icTopil i
yacTo byna ocepeakom 60poTbOM ykpaiHLUiB NPOTK HaLio-
HanbHUX YTUCKIB.

YKpaiHa € ofHi€lo 3 penirinHo HanTonepaHTHIWNX aep-
XaB €Bponu, agxe Ha ii TepeHax gie 6inbwe 35000 peniriii-
HMX OpraHisauin. YKkpaiHCbki Lepkun He obmexytoTbcs MUY
a6o YIL, MI1, Hanpuknaa, NOTYXXHOK PEenirinHo rpoMagoro
€ YKpaiHcbka rpeko-katonuubka uepksa (YIKL) (PenirinHo-
iHpopmauiviHa cnyxba Ykpainn, 2024).

Y cBoto yepry, Pl yacTo 3anmae kaTeropmyHy n HeTo-
nepaHTHY noauuitio Wwoao iHwuMx uepkoB. Hanpuknag, y
1992 p. BoHa oronocuna aHadgemy nNpuxmurbHUKam YkpaiH-
CbKol MpaBocnaBHOI UepkBu KuiBcbkoro naTpiapxarty,
28 rpyoHa 2018 p. cuwHop PrIL, He Bu3HaB CTBOPEHHS
lMpaBocnaBHOI LepkBM YKpaiHW, a TakoX yXBarnuB 3BEpHY-
TUCA A0 iIHWKUX MOMICHUX MPaBOCHaBHUX LEePKOB i3 3aKITMKOM
He Bu3HaBaTtu LY (Tsvietkova, 2020), wo ceig4MTb Npo
HaBMWUCHE PO3NartoBaHHS PenirinHOi BOPOXHEeM.

OcTaHHiMM pokamu KinbkicTb npuxunbHukie YL, M1
CTPIMKO 3MeHLIYeTbCA: AKWOo B civHi 2019 p. 3a onuTyBa-
HHSMM, SKi 6ynu npoBegeHi CoUioNoriYHMMN KOMMaHismMu
(SOCIS, KMIC, "UeHTp Pasymkosa"), 6ina 70,7 % ykpain-
uiB HasBanu cebe npaBoCnaBHMMU, a ceped HuX Ginb-
wicTtb (43,9 %) ineHTudpikysanu cebe 3 MUy, 15,2 % — 3
YrL MM (CouianbHe onuTtyBaHHA, 2019), TO BXe B CiuHi
2023 poky 69 % BBakanu cebe npaBocnaBHUMK, 3 AknX 41 %
Hanexanu go MUY n nuwe 4 % — o YINuU MIM (CouiansHe
onuTyBaHHs, 2023).
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OTxe, NpaBOCNaB'st € BAXIMBOK YAaCTMHOK YKpaiHCbKOI
KynbTypu, MeHTanitety Ta icTopii, Npo Woro 3abGopoHy
HaBiTb He naetbes. ObmexeHHs gisnbHocTi YT BinbyBa-
€TbCA He 4yepe3 peniriiHi YMHHUKK, a 4vepes Ti NOMiTUYHY
OisnbHICTb, siIka € 3abopoHEeHo AN peniriiHux opraHisa-
Lin. IHWe X € MaHinynsuieto arpecopa.

Pocinchbki, 6inopychbki, a TakoX OKpeMi yKpaiHCbKi iIHTepHET-
pecypcu, NoB'a3aHi 3 PO, BUCBITNIOIOTL iHOpMaLLito HaBKOMO
Tlaspu y surigHomy ansa YIL i Kpemna pakypci. Y cBoix
iHdbopMaLinHUX QKepenax BOHM BUKOPUCTOBYHOTb Taki Tep-
MiHW, SIKi AO3BONATb MaHINynOBaTU MOAbMU, LLO HE € A0C-
BigYEHMMM B lOpUCMpPYAEHUii, HagalTe npobnemi iHworo
3abapBrieHHs. HaBegemo npuknag 3aronoBka ctaTTi: "Hum
BxeHyTb YIL 3 Kueso-lMeuvepcbkoi naspu" (BBC News
YkpaiHa, 2023). Y 3asHa4yeHOMYy BUMNAOKY BXMBaHHSA CroBsa
"BUXKEHYTb" BUKPUBIISIE 3MICT MPaBOBIAHOCWH, afKe po3ip-
BaHHS JOroBOpY opeHau € 6e3nepeyHnM npaBoM BriacHUKa.
TyT mn 6a4ymmo maHinynsauito 3i ctoponun YTL, MIT i3 npu-
BOAY TOro, WO crnoBa "BUCeNeHHs" Ta "BUXEHYTb" BUKOPUC-
TOBYIOTbCA 3 HacaKeHHsM Oymku, wo Kueso-leyepcbka
naepa € BnacHicTio YILU, xoya HacnpaBgi ngetbcs npo
opeHgHi BigHocuHu. YTIL MI1 npo ii BuceneHHsa 3 Jlaspu
nuwe: "Ak 3a pagsHcbkoi Brnagn" (YkpaiHcbka npasaa,
2023), HaTsKal4M Ha penpecii NpoTy Lepkew, Lo Biabysa-
nucs 3a aBTOPMTApHOI pagsaHCLKOI Bragu, Hamaral4vmcb
TakMM YMHOM MPOBECTM napaneni Ta 3BMHYyBaTUTU yKpaiH-
CbKy Bnagy B ToTanitapuami.

Yu cnocmepicaembcsi HaOMipHe empy4aHHs1 Oep-
)Xaeu y ceob600y coeicmi ma eipocnoeidaHHs1 8 YkpaiHi
8 yMosax 80€HHO20 cmaHy? Yka3 lNpesungeHTta YKpaiHu
Ne 64/2022 "lNpo BBeAEHHA BOEHHOrO CTaHy B YkpaiHi"
oBGMeXye KOHCTUTYLiiHe NpaBo, HagaHe cT. 39, sika Aae rpo-
MagsHaMm nNpaBoO Ha MUPHiI 360pKn, MITUHIM 1 AeMOHCTpauii,
OTXe, MITUHMM BipsaH, opraHizoBaHi YILL MI1, nopywytoTb
uen Ykas i rpoMaacbkuin NOpsAoK. YUacHUKM Takux 3aBoOpy-
LWeHb NepeLuKoaXKatoTb BUKOHaHHIO Yka3sy, a Takox pobouii
rpyni 3 nepesipkn HasBHOCTI NpaBOBWX MiACTaB i AOTpW-
MaHHs YMOB KOPUCTYBaHHS penirinHMMu opraHisauismu
ManHOM, 3aTPUMYIOTb BUKOHaHHS Hakaay "lMpo noBepHEeHHS
KyNbTYPHUX LiHHOCTeN HauioHanbHOMy 3anoBigHuky "Kueso-
Meyepcbka naspa” Big 30.06.2023 Ne 04-07/71.

Cnunpatouncb Ha KoHBEHLi0 Npo 3aXMCT npaB NOANHM i
OCHOBOMONOXHMX cBo60oA (KoHBeHUisi npo ..., 2021), a came
cT. 9 "CBoboga oymku, COBICTI i penirii", Aska Takox Hagae
npaeo Ha ceoboay penirii | 3a3Havae, Wo 06MEXEHHS LLboro
npaea MOXIMBE Yy BUMAAKy MOPYLUEHHA rpoMaAcbkoi 6es-
nekn, Ykas "lNpo BBeAEHHS BOEHHOIO CTaHy B YKpaiHi" npu-
3YNUHSE YMHHICTb cTaTten KoHctutyuii 30-34, 38, 39, 41-44,
53, a gii npuxunbHukis YIL, M Ta ii cBAWeHWKiB, SKi npo-
BOKYIOTb | OpraHi3oBylTb Taki Aii, nopyLlyoTb Len Ykas.
LisnbHicTb BipsAH i cesAweHHMkiB YIIL, Ml nepelukogkae
LisANbHOCTI pob0oY0i rpynu Ta BUKOHAHHIO NMPUNHATUX CYAo-
BMX pilleHb i3 LUbOro MMTaHHS. TakoX opraHisauicelo CBOIX
MmiTuHris YT, MM nopywye c1. 35 KoHcTuTyLii Ykpainu, sika
3a3Havae, Lo KOXeH Mae npaBo Ha ceBoboay BipocnoBi-
[aHHS, ane MOXnMBe 0OMEXEHHS LbOro npaea, sKLWo Taka
cBobopa 3arpoxye rpomaacbkoMy nopsiaky. MiTuHr BipsiH
YMU MIT moxyTe kBanicikyBaTucs came TakuM YMHOM.
Omxe, moxemMo GaunTtm B gidax npuxunbHukis YL MM
03Haku nopyleHHs cT. 35 KoHcTuTyuii YkpaiHu, a Takox
NpaBOBMX HOPM BOEHHOIO CTaHy.

MoepTtatouncb go Ykasy "lpo BBeOeHHA BOEHHOMO
cTaHy B YKpaiHi", Maemo 3ragatu CT. 8 NyHKT 9, KM YiTKO
3a3Havae, WO rpoOMaachki opraHisadii, Ynsa gisnbHICTb cnps-
MOBaHa Ha NOPYLLEHHSI CYBEPEHITETY 1 TEPUTOPIANBHOI Linic-
HOCTi AIep>XaBu i mponaranay BiviHW, OyayTb 3a00POHEH.

24 notoro 2022 poky Pociicbka ®efepalis nepenna
[0 NOBHOMACLUTAOHOI BiiHM 3 YKpaiHO, 3aCTOCOBYHOYM HE
TiNIbKM BINCbKOBI IHCTPYMEHTW, a 1 iHdopMaLinHy npona-
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raHgy Ta kpemniBcbki HapaTusm cepepf napadisH YL MrT:
3 novaTky NnoBHOMacLUTabHoi BinHW Cnyxba 6esneku YkpaiHu
(CBY) Bukpuna noHapg 60 knipukis YL, MIT, ski npautoBanu
Ha P® (YnpaeniHHa CBb YkpaiHn B YepHiriBcbkii obnacri,
2023). Llen cakT focuTb rocTpo CrnpuiMaeTbest CycninbCT-
BOM, Taki BYMHKM BApTO PO3LIHIOBATK SK y4acTb B iHpopma-
LiMHIN OianbHOCTI Ta chiBnpaui 3 AepXaBok-arpecopom.
Mpn LBOMY MPaBOOXOPOHHI OpraHN HeogHOPa3oBO 3aTpu-
MyBanu cesweHHocnyxuTenis YIL, MI 3a cnienpauto 3i
cnevcnyxbamu Pocilicbkoi ®eaepalii — ineTbca npo HacTos-
Tens CeATo-TuxemMHebKOro xpamy CeBepodoHeLbKol enapxii
YU MMM, akvin y kBiTHI 2022 poky iHOpMyBaB POCINCHKNX
OKYMNaHTIB LLOAO YYacCHUKIB pyxy Onopy Ha TepuTopii rpo-
Mazau. 3a BKasiBKOI Liboro konabopaHTa 3arapbHuku BUKpa-
Aanv noTepninux Ta yB'a3HIOBaNM ix y POCIiCbKMX KaTiBHAX.
MoyvaiBcbko-YcneHcbky Ta Kueso-levepchbKy naspwu LLMPOKO
BUKOPUCTOBYIOTL NpeacTtasHukn YIL Ml y cBoix nponara-
HOUCTCbKMX Linsx. YTiM, obMexXeHHa BOPOXOi nponaraHam
B YCiX cipepax Haloro XWTTH, Yy TOMY Yuchi A penirinHoi,
notpebye ocobnueoi yearu.

£k oauH i3 MexaHiamiB BNMBY Ha HauioHanbHy 6e3neky
HaLLOoi AepXaBu BOPOr 3aCTOCyBaB HavraHeOHiWWN i Han-
NiCTYMHIWMIA eneMeHT iHopmauiHOro BNNUBY — BMNUB
Ha OYMKM rpoMajsiH 4Yepe3 XPUCTUSIHCbKY MpaBOCaBHY
Lepksy, 3okpema yepe3s Yl M (3apas npocTto YTL), sika
Mae posrany>xeHy cuctemy Ha TepuTopii YkpaiHu, BUKopuc-
TOBYETLCHA KEPIBHMLTBOM i cnevcnyxbamu kpaiHu-arpecopa
ONS NOLMPEHHS BUMQHUX ANS HUX HapaTUBIB: 3anepeyeHb
BiICbKOBOI arpecii Ta 3no4mHiB P®, KpUTUKN 11 MPUHMKEHHS
Halwux BOIHIB (He MOXHa 3aMoBUTWU cnyxby 3a 300poB's
YN YMOKiI YKpaiHCbKOro BOiHA), BMXBAmNsHHA Ailounx i Ko-
NWLLHIX KePiBHUKIB i KypaTopiB LLepKBK Ta kpaiHu-arpecopa,
NiATBEPAXEHHSIM Yoro € yacTi 3ycTpivi natpiapxa Kupuna
3 npeangeHTom PO.

Mpogoexytoun aymky npo 3s'aszok YIL, MM i3 Hawwmm
CyCiOM, MOXEMO HaBECTU TaKWI aprymeHT: 3 METOIO Mpu-
xoByBaHHs1 YTL|, 3anexHocTi Ta B'A3kiB i3 MOCKOBCbKMM
natpiapxatom Oyno BuMOaHO HOBWIA CTaTyT, NpoOBeAEHO
Cobop uepkswu, BunyyeHo abpesiatypy MIM (MockoBCbKMI
natpiapxat). OgHak yKasaHi 3axo4u HpUauYHO He 3MiHUIK
cuTyauito, WO niaATBEpAXEHO BWCHOBKOM penirie3HaByol
ekcneptnan CrtaTyTy Npo ynpasniHHS YKpaiHCbKOi npaso-
cnaBHOI LepkBu (BMCHOBOK penirie3HaB4oi ekcnepTuau...)
Ha HasIBHICTb LIePKOBHO-KaHOHIYHOIO 3B'3Ky 3 MOCKOBCHKMM
natpiapxaTtom: YT BigHocHo PIL Ma€e LepKOBHO-KaHOHIYHWIA
3B'AA30K YacTuHM i3 uinum. BigHocuun YT, i3 PIIL, He € Big-
HOCUHaMW OfHi€i camOCTilHOI (aBTokedanbHOI) Lepken 3
iHLLOK CaMOCTIiNHO aBTOKedanbHOL LiepkBoto. YTLL Takox
He Mae cTaTycy aBTOHOMHOI LiepKBU, SkuiA 61 BU3HaBaBCSA
iHLIMMW LiepKBaMK, a OTKe, 3 NOrnsiAy eknesionorii Ta kaHo-
HiYHOro npaea € CTPYKTYpHUM nigpo3ginom PIIL, wo mae
OKpeMi MpaBa CaMOCTIHOIO YTBOPEHHsi 6e3 BnacHOi ka-
HOHIYHOT Cy6'EKTHOCTI.

3rigHo 3 KoHcTtuTtyuielo Ta 3atBepaxeHolo BepxoBHowo
Papoto €KIMJ1, pepxaea He Mae npasa OPUANYHO nepecni-
AyBaTu ocoby 3a il Bipy, NpyHanexHicTe 40 NeBHOI penirii-
HOI opraHisauii, ane Take NpaBo HA4AETLCA 3a MOPYLUEHHS
peniriitHumMKn opraHisauisimm 3akoHiB YkpaiHu. Cunosi cTpyk-
Typu, Taki sk CBY, MoxyTb npoBoauTh 06LLYKM 1 NnepeBsipku
Ha neBHMX nigctaBax. lligctaBamn € NopyLlleHHA 3aTBep-
OXEeHUX nig Yyac BOEHHOro CTaHy 3aKoHIB i cTaten 3akoHy
Ykpainu "lpo npaBoBWIiA PeXuUM MNid Yac BOEHHOIO CTaHy".
Buxogsaum i3 uboro, 3a3HaveHi BTpyYaHHs AepXXaBu B Aisinb-
HicTb YL, MIT € 06r'pyHTOBaHMMM, @ He HagMipHUMU, 3 ypa-
XyBaHHSAM MPOrofioweHoro B YkpaiHi BOEHHOTO CTaHy.

Ouckycis i BUCHOBKM

AHanisyoum BenuKy KifbKiCTb HOPMaTUBHO-NPaBOBUX
aKTiB gepXaBHUX OpraHiB, AiANbHICTbL CUIOBUX CTPYKTYp Ta
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iHLUMX 3any4eHnX OpraHiB, BapTO HArofloCcUTK, L0 MOCSraHHs
Ha [epXaBHUA CyBepeHITeT yepes 3anyyveHHsa penirii Ta
Lepkam rmMmnboko TypbytoTb, a Takox 0OypHoTb CyCMiNbCTBO.

Micna NpMRHATTS ykady Npo obMexeHHs AianbHOCTI Ha
TepuTopii YKpaiHn penirinHux opradisadin, adininoBaHmx
i3 KpaiHoto-arpecopom, YL, Hamaranaca 3MiHUTK norno-
XEHHS CBOIX YCTAHOBYMX AOKYMEHTIB, AeKnapyoyn Hesa-
nexHictbe Big Pociicbkoi npaBocnaBHoi uepkBu. OpgHak
penirieaHaB4ya ekcneptuda JECC i uncneHHi gii cBAleHn-
kiB YT, cBig4aTb Npo HasiBHICTb KAHOHIYHOIO 1 MaMHOBOIO
3B'asky mix YL ta PrL.

PosipsaHHs pgorosopy npo opeHay YT npumilieHb
Kneso-lNeyepcbkoi naBpu iHILiMOBaAHO AepXXaBHUMWU Op-
raHamu YKpaiHu Ha 3akOHHUX nigcTaBax.

3actocoBaHi A0 npuxoxaH i cesiweHukiB YTl obme-
XEHHA € 06rpyHTOBaHMMM W BiANOBIAATb yMOBaM BOEH-
HOro CTaHy, a He € CBiQYEeHHAM HaAMIpHOro BTPyYaHHs Aep-
XaBu y cBoboay BipOCNoOBiAaHHS.

HasiBHICTb MiKHApOOHOro pe3oHaHCy LWoAOo LjEl cnpasu
MOSICHIOETLCS 3arny4eHHAM A0 iHopMaLiHOI KamnaHii Lmpo-
KOI Mepexi pOCINCbKMX i NPOPOCINCEKMX iHopecypciB, AKi
YacTo MaHinyrnoTb AyMKamMu ocid, siki He 0b6i3HaHi Lwoao npa-
BOBMX NiACTaB CNpaBy Y1 HEOOCTATHBO OPUONYHO OOCBIOYEHI.

ABTOpPM BBaXaloTb, WO Nodanblui JOCAiLKEHHS 3a3Ha-
YeHoi TeMU € NepCNeKTUBHMMM. 30KpeMa, 104aTKOBOro aHa-
nigy NnoTpebyoTe HOPMATUBHI aKTU CyAOBUX OpraHiB. Takox,
OCKiNbKM JoCnig)KyBaHa TeMa HEPO3PMBHO MOB'sI3aHa 3 po3-
BUTKOM OOMOBMX Ai, TO 30AETLCA HEOOXiAHMM MOCTINHWUIA
aHanis nopylweHb 3akoHogaBcTBa YKpaiHuM YKpaiHCbKOH
npaBOCMaBHO LepkBOl. Xo4a YkpaiHa € peniriiHo Tone-
PaHTHOO, ane rpoMaAchbKiCTb He CNpUAMAaE MOCAraHHs Ha
He3anexHicTb AepxaBu y Oyab-sikuii cnocib.

BHecok aBTopiB: JleoHin Tucak — koHUenTyanisauisa, pegary-
BaHHA, MeTofonoria Ta OpPMynioBaHHA BWCHOBKIB, HanWCaHHA
(opuriHanbHa YepHeTka); TeTsiHa [epacimoBa — aHani3 pileHb aep-
XaBHWX OpraHiB, aHania 3MmiH y Tekcti ctatyty YIL; AHxreniHa
MenbHWK — aHani3 pilleHb AepXXaBHUX OpraHiB, aHani3 3MiH Y TEKCTi
cratyty YIL; Oner Ny3in. — aHania HopmaTtuBHOI 6a3u; AHacTacis
3axapyyk — aHanis gkepen, nigrotoska nitepatypu; AHacTacis
BepeluariHa — aHani3 mxepen, nigrotoska nirepaTypwu.

Moasku, axepena ciHaHcyBaHHA. ABTOpPW BUCIOBMIOIOTL
LMPY NOASAKY 3a CMPWUSHHA Y BUKOHaHHI poboTu 11 HayKoBe KepiB-
HULITBO JOKTOPLi HOPUOUYHUX HayK, OOLEHTL kadedpu Teopii Ta
icTopii NpaBa Ta AepxaBu HaBYanbHO-HayKOBOro IHCTUTYTY NMpaBsa
KuiBcbkoro HauioHanbHoro yHisepcuteTy iMeHi Tapaca LleByeHka
0. B. LiBeTKoBilA.
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TERMINATION OF THE KYIV-PECHERSK LAVRA NATIONAL PRESERVE RENT CONTRACT:
LEGAL GROUNDS, FREEDOM OF RELIGION CONSIDERATIONS, AND INTERNATIONAL IMPACT

Background. Thisarticleanalyses thelegal grounds for the termination of the Kyiv-Pechersk Lavra National Preserve rent contract between
the Ukrainian Orthodox Church of the Moscow Patriarchate and the National Preserve "Kyiv-Pechersk Lavra". The article evaluates the degree of
interference of the government in the church dealings. On the basis of the documents that regulate the legal affairs between the Ukrainian Orthodox
Church of the Moscow Patriarchate and the National Preserve "Kyiv-Pechersk Lavra", this article gives the analysis of the points of view and interests
of all parties involved — an appeal of the contractual parties, the degree of interference of the government and of the potential international resonance.

Methods. Various research methods were employed to achieve the study's objectives. The quantitative legal method was used to analyse
legal norms within Ukrainian legislation, including presidential decrees, provisions in the rent contract, and the Ukrainian Orthodox Church's charter.
Additionally, the analysis method facilitated the examination of the Constitution and relevant legislation of Ukraine, especially regarding martial law
provisions. The synthesis method integrated diverse legal perspectives and government stances to unify the author's research on the legality of
contract termination and the extent of government intervention in religious freedom, culminating in a cohesive article.

Results. A thorough study brought results that testify against the Ukrainian Orthodox Church of the Moscow Patriarchate. State bodies’
activities and decisions allow us to clearly follow the course of events surrounding the National Reserve "Kyiv-Pechersk Lavra".

Conclusions. As aresult of the study, the following conclusions were made: after the adoption of the presidential decree on restrictions
on the activities of religious organizations affiliated with the aggressor country on the territory of Ukraine, the Ukrainian Orthodox Church has tried
to declare its independence from the Russian Orthodox Church by changing the texts of its vital documents. However, the examination carried out
by the State Service of Ukraine for Ethnopolitics and Freedom of Conscience and the countless actions of the Ukrainian Orthodox Church's priests
clearly indicates the presence of canonical and monetary connections between the Ukrainian Orthodox Church and the Russian Orthodox Church.
Termination of the Ukrainian Orthodox Church's contract for the rent of the premises of the Kyiv-Pechersk Lavra was initiated by the state authorities
of Ukraine on legal grounds. The restrictions applied to parishioners and priests of the Ukrainian Orthodox Church are justified and correspond to
the conditions of martial law and are not evidence of excessive state interference in freedom of religion. The presence of international resonance
regarding this case is explained by the involvement in the information campaign of a wide network of Russian and pro-Russian information resources,
which often manipulate the opinions of people who are not familiar with the legal grounds of the case or are not legally experienced enough.

Keywords: The Ukrainian Orthodox Church of the Moscow Patriarchate (UOC MP), the National Preserve "Kyiv-Pechersk Lavra", freedom of
religion, martial law, the degree of interference of the government into the freedom of religion.
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LEGISLATIVE SUPPORT FOR THE IMPLEMENTATION OF THE "SMART CITY"
CONCEPT IN THE EUROPEAN UNION AND PROPOSALS FOR UKRAINE
DURING WARTIME AND POST-WAR RECOVERY

Background. The article explores the features of legislative regulation of implementing the smart city concept within the
law of the European Union. It characterizes the essence of the legal nature of its main components, which require comprehensive
legislative regulation.

Methods. In preparing the research, dialectical, comparative-legal, formal-logical, and historical methods of scientific
knowledge were used.

The article aims to study the legislative foundations for implementing the "smart city" concept in the European Union and
formulate proposals for legislative support for the post-war reconstruction of Ukrainian cities based on this concept.

Results. The article characterizes the sectoral approach to regulating various aspects of the "smart city" concept in
European Union legislation, identifying the specifics of applying certain information technologies, including artificial intelligence
and open data, in this legal field. The necessity of specific regulation for the application of artificial intelligence in the development
of smart infrastructure for urban settlements is justified, and an approach to improving the legal requirements for using this
technology, considering European human rights standards, is proposed. The legal significance of certain public administration
tools for smart cities, including the standardization and certification of smart infrastructure components and the stimulation of
projects in this field under the "Digital Europe 2030" program, is substantiated. The need for further implementation of the European
approach to ensuring the cybersecurity of digital urban infrastructure, based on secure-by-design principles and default protection
of infrastructure elements, is emphasized.

Conclusions. Based on the research findings, the conclusions highlight the main directions for implementing the
European Union's experience in legislative support for implementing the "smart city" concept into Ukraine's national legislation.
On this basis, specific recommendations for local governments are formulated, providing practical guidance for developing and

implementing a roadmap for developing smart cities during wartime and post-war reconstruction in Ukraine.

Keywords: European Union smart city legislation; personal data protection; information rights of smart city residents;
smart city cybersecurity; post-war reconstruction of Ukrainian cities; smart city.

Background

According to UN projections, by 2050, up to 68 % of the
global population will reside in urban areas (World Cities
Report, 2022). This trend urges governments to seek
innovative solutions, primarily by applying the latest
information and communication technologies, to address
challenges such as effective resource use, infrastructure
optimization (transport, energy, communications, etc.),
waste disposal, and climate change monitoring to ensure
comfortable living conditions. This goal directly aligns with
the Sustainable Development Goals for 2030, adopted by
the UN General Assembly at its Seventieth Session on
September 25, 2015, where, under point 11.4, UN member
states committed to expanding the scope of inclusive and
sustainable urbanization and enhancing comprehensive and
sustainable planning and management of urban areas
based on broad participation in all countries by 2030.

One of the priority areas in this regard is implementing
the smart city concept, aimed at generating new solutions
to improve residents' quality of life amidst global
challenges and environmental pollution, enhancing cities'
competitiveness, and promoting sustainable development.
The "Smart City" concept is not merely about using new
technologies to deliver urban services; it is rather a
comprehensive strategy unique to each city, defining its
development goals and ways to achieve them. However,
purely local legal initiatives for developing the smart city
concept are insufficient; it requires entirely new approaches
at the national level.

Relevance of the Study. Under the martial law regime
in Ukraine and during the period of post-war economic
recovery, most cities will face a range of systemic socio-
economic, technological, and legal issues. One of the key
tools to address these issues is the digital transformation of
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local communities, focusing on managing municipal assets,
delivering public services at the local level, conducting
business activities, and ensuring public order and security.
Some services envisaged by the Smart City concept are
already operational in Ukraine; however, the overall trend
lacks a strategic character at the level of developing and
implementing nationwide concepts (Smart City Ukraine). In
particular, there are no unified regulatory requirements or
state technical standards for the development of smart cities
and compatibility of technological solutions; there is a lack
of comprehensive, standardized approaches for
implementing smart management and infrastructure in
communities and regions; and the issues of IT staff
shortages and necessary competencies among local
government employees responsible for developing
information infrastructure remain unresolved. Funding for
digitalization is also insufficient at both the state and local
levels, and there are no conditions necessary to attract
private investors (Recommendations of Parliamentary
Hearings, October 26, 2021).

At the same time, significant progress in bridging the
digital divide in urban municipal infrastructure development,
developing a system of legal and economic incentives for
the "smart city" concept, ensuring cybersecurity for
community residents, and addressing other issues has been
achieved by the European Union (hereafter — the EU).

Given the priority of Ukraine's European integration
policy and the deepening of multilateral cooperation
between Ukrainian cities and EU member states, studying
the EU's experience in legislative solutions for the
aforementioned problems is of great importance.

Purpose of the article. The article aims to study the
legislative foundations for implementing the "smart city"
concept in the European Union and formulate proposals for
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legislative support for the post-war reconstruction of
Ukrainian cities based on this concept.

Methods

In preparing the research, dialectical, comparative-legal,
formal-logical, and historical methods of scientific
knowledge were used.

Results

In modern legal literature, as in the legislation of most
countries worldwide, there is no universal definition of the
concept of a "smart city" (Pleskach, M., Zaiarnyi, O., &
Pleskach, V., 2020, p. 760). Similarly, there are no unified
approaches in practice to the primary mechanisms for
implementing its modern concepts.

The official website of the European Commission
provides the following definition: "A smart city is an urban
area (administrative-territorial unit) where traditional
networks and services become more efficient with the help
of digital solutions for the benefit of its residents and
businesses" (Smart cities. European Commission).

A smart city is not only about using digital technologies
to utilize resources better and reduce emissions but also
includes "smart" urban transportation networks, upgraded
water supply and waste management systems, more
efficient ways of lighting and heating buildings, interactive
and responsive city administration, organizing safer public
spaces, and meeting the needs of an aging population.

Today, developing the Smart City ecosystem involves
including various physical and intangible objects intended
for collecting, accumulating, and processing different types
of information. The main goal of this interaction between the
components of the Smart City infrastructure is to create
various services designed to meet the legitimate needs and
interests of city residents, businesses, and the local
government authorities themselves.

An analysis of current approaches to achieving this
goal in the practice of urban development in different
countries allows us to identify three main smart city
concepts: decentralized (horizontal), centralized (vertical),
and mixed (comprehensive).

The essence of the decentralized concept is revealed in
organizing information interaction between local
government bodies, residents of territorial communities, and
businesses, based primarily on an isolated municipal
information ecosystem supported by a local coordination
center for the "smart" city. Implementing this concept
requires the formation of one or more information resources
that serve as the core of the city's information ecosystem.
These may include a register of residents of the territorial
community, a register of local taxpayers, an official
interactive map of the settlement, etc. The legitimate needs
and interests of residents of "smart" cities can be met
through the use of both municipal information ecosystem
objects and national registers and digital services, including
those designed to provide public services.

A centralized (Vertical) Smart City Concept can be
implemented only through information interaction between
local governments and state authorities, citizens, and
businesses, primarily using national information infrastructure.

In a Mixed Smart City Concept, different information
types can be exchanged between components of the city's
information ecosystem and national information resources.
This approach allows local authorities responsible for
implementing the "smart city" concept to engage in
information relations with residents of territorial
communities, municipal enterprises, and government
authorities at various levels (Zayarny, 2022, p. 9-16).
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Each of these Smart City Concepts has its advantages
and disadvantages. At the same time, the integration of any
of these concepts in each individual country is determined
by the conditions of information exchange between
authorities, the level of development of local self-
government, and the financial, digital, and political
autonomy of each territorial community.

The Smart Cities Market was created in the EU by
merging two platforms: the European Innovation Partnership
on Smart Cities and Communities (EIP-SCC Marketplace)
and the Smart Cities Information System (SCIS).

According to the European Commission, the
implementation of the Smart City concept in EU member
states encompasses the following main areas: sustainable
urban mobility; sustainable neighborhoods and built
environment; integrated infrastructures and processes in
energy, ICT, and transport; citizen orientation; policy and
regulation; integrated planning and management; knowledge
sharing; key indicators of vitality, performance metrics, and
development of urban innovation infrastructure; open data
management; standards and specifications; business
models, procurement, and financing of digital solutions for
sustainable urban and community development.

In the absence of a specific EU law on implementing the
Smart City concept, the legal regulation of social relations in
this field is predominantly developed through a sectoral
approach, combining supranational regulation of the most
critical aspects of Smart City development with acts of the
European Parliament, considering specific features at the
level of national legislation in EU member states.

The sectoral approach to regulating social relations in
this area implies that individual EU regulations or directives
regulate aspects like cybersecurity, personal data protection,
open data management, municipal infrastructure, climate
neutrality, and public initiatives. In contrast, requirements for
a national smart city development model, national
informatization programs, conditions for reallocating grants
and economic incentives to local budgets, and procedures
for implementing e-democracy tools at the local level are the
prerogatives of each EU member state's national legislation.

The basis for the modern development of EU Smart City
legislation is the EU Single Digital Market Strategy ("Digital
Europe 2030") (Europe's Digital Decade). This program
document establishes an annual cycle of cooperation to
achieve common EU and member state goals in digital
transformation, including smart cities as a separate
component. The proposed governance structure is based on
an annual cooperation mechanism involving the European
Commission and EU member states. This cooperation
mechanism includes elements such as a structured,
transparent, and collaborative monitoring system based on
the Digital Economy and Society Index (DESI) to measure
progress toward each goal by 2030, an annual report in which
the European Commission assesses progress and makes
recommendations within the framework of "Digital Europe
2030" (the first Report on the State of the Digital Decade was
published in September 2023); and a support mechanism for
the implementation of multinational projects, the European
Digital Infrastructure Consortium, whose strategic tasks
include developing joint digital platforms for smart cities and
enhancing the digital competencies of residents in
municipalities implementing the smart city concept.

On December 15, 2022, the European Declaration on
Digital Rights and Principles was adopted in the EU
(Declaration ..., 2022). This soft law demonstrates the
EU's commitment to secure and sustainable digital
transformation based on human-centered principles and
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respect for human rights and freedoms. The Declaration
builds on the "Digital Europe 2030" provisions, particularly
in the context of smart cities.

Akey institutional element in implementing the smart city
concept in the EU is the Regulation 2024/1689, adopted by
the European Parliament on March 13, 2024, "On Certain
Legal Frameworks for Harmonizing Artificial Intelligence
Legislation and Amending Certain Legislative Acts of the
European Parliament" (EU Regulation 2024/1689). This
Regulation is an act of EU primary law, directly applicable
and mandatory for implementation by all EU member states.
Concerning smart cities, Regulation 2024/1689 defines
principles and conditions for developing and applying
artificial intelligence, establishes criteria for assessing Al's
impact on residents' rights and freedoms, and sets
requirements for developers of digital solutions based on
this technology. Additionally, it establishes cybersecurity
requirements for digital objects created using Al and types
of sanctions for Al legislation violations.

The Regulation sets certain restrictions on applying
artificial intelligence or its individual functions that could
potentially be used in smart cities. It prohibits and imposes
significant restrictions on digital solutions such as biometric
identification systems that use sensitive characteristics,
such as political, religious, or philosophical beliefs, sexual
orientation, or racial identity. Such systems may only be
used based on grounds specified in Regulation 2024/1689
or a court decision in criminal proceedings.

The Regulation also identifies types of artificial
intelligence that pose risks to human rights and freedoms,
including Al used for social scoring based on social behavior
or personal characteristics; manipulation of people's
behavior to deprive them of free choice; and exploitation of
vulnerable people (due to age, disability, social, or economic
status). Regulation 2024/1689 also introduces a
classification of Al based on the risk level for human rights
and freedoms, imposing additional obligations on
developers and contractors of Al-based digital solutions to
ensure user safety.

Individual testing centers for Al-based smart city projects
are being established in EU member states. These projects
are funded jointly by EU member states and the European
Commission. Large-scale reference sites across Europe are
open to all technology providers for extensive testing and
experimentation with advanced Al solutions in real-world
environments. These testing centers offer a combination of
physical and virtual tools, allowing technology providers to
receive support for testing their latest Al-based technologies
in real-world environments.

An integral component of smart city infrastructure is
open data-sets of official information generated through the
city's activities, as well as enterprises, institutions, and
organizations operating within its territory. The normative
basis for legal regulation of social relations in this area within
the EU and member states consists of the Directive
2019/1024 of the European Parliament and Council from
June 20, 2019, on open data and the reuse of public sector
information (EU Directive 2019/1024, 2019), as well as
Regulations (EU) 2018/1807 and 2022/868.

The Directive (EU) 2019/1024 is aimed at promoting the
use and reuse of public sector information. At the same time,
Regulation (EU) 2022/868 seeks to establish a
comprehensive and coherent legal framework for data
management within the EU (Kabanov, & Oleksiyuk, 2023).
According to Regulation (EU) 2018/1807, the free flow of
data (excluding personal data) within the Union is ensured
by setting rules concerning data localization requirements,
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data access for competent authorities, and data transfer for
professional users.

A separate aspect of the legal support for implementing
the smart city concept in the EU is cybersecurity. In this
context, the Regulation 2019/881 of the European
Parliament and the Council, dated April 17, 2019, on the EU
Agency for Cybersecurity (ENISA) and cybersecurity
certification of information and communication technology
(ICT) and repealing Regulation (EU) 526/2013
(Cybersecurity Act) (referred to as EU Regulation 2019/881)
plays an important role.

Unlike previous EU cybersecurity legislation adopted
before 2018, EU Regulation 2019/881 introduced a
mechanism to ensure cybersecurity by preventing threats
during the design of information systems rather than merely
protecting against or counteracting them. For this purpose,
European cybersecurity certification frameworks have been
established, extending to most smart city infrastructure
digital components.

Building on the approach to ensure cybersecurity for
smart city components set out by EU Regulation 2019/881,
the Council of the EU approved Directive (EU) 2022/2555 on
December 14, 2022, introducing measures for a high
common level of cybersecurity across the Union, amending
Regulation (EU) 910/2014 and Directive (EU) 2018/1972,
and repealing Directive (EU) 2016/1148 (NIS 2 Directive).
Directive 2022/2555 aims to achieve a high common level of
cybersecurity within the Union to improve the functioning of
the internal market.

Notably, Directive 2022/2555 legalizes the transition
from protecting information infrastructure objects to ensuring
cyber resilience. It includes provisions on the
standardization of IT products, IT services, and processes
relevant to the smart city concept in terms of meeting
modern cybersecurity requirements. European frameworks
for certifying products, goods, and services for cybersecurity
compliance have been improved to achieve this.
Additionally, EU member states are required to implement
international 1SO standards related to cybersecurity,
particularly in the smart city sector.

Thus, Directive 2022/2555 specified several provisions
from EU Regulation 2019/881, covering IT product and
service certification, particularly for smart cities, to ensure
cyber resilience, address jurisdictional aspects of countering
cyber threats, and establish requirements for national
cybersecurity strategies in EU member states.

Additionally, it is worth mentioning EU Regulation
2016/679 of the European Parliament and the Council, dated
April 27, 2016, on the protection of natural persons regarding
the processing of personal data and the free movement of
such data (General Data Protection Regulation, GDPR) (EU
Regulation 2016/679, 2016). This regulation applies to the
proper handling and protection of the personal data of smart
city residents. This legislative act defines general
requirements for the principles, purposes, and grounds for
processing the personal data of smart city residents and
introduces a rule for data security through digital solutions
designed to protect the personal information of individuals.

As of today, EU legislation is developing by combining
general and sector-specific (special) approaches to
regulating different aspects of the smart city concept's
implementation.

At the same time, the development of legislation in this
area is guided by the priority of digital rights and freedoms
of individuals, as proclaimed by international legal acts.

Another feature of EU smart city legislation is the
significant enhancement of the legal significance of
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international standards and technical specifications in
defining requirements for data exchange, the development
of digital operational infrastructure, and the cybersecurity of
smart city components.

Discussion. In recent years, the European Union has
taken significant steps to lay the foundation for developing
the smart city concept.

1. As rightly noted in scientific literature, there has been
a strong shift in the legal regulation of smart cities toward the
cybersecurity of their infrastructure and issues of compatibility
between digital devices and information exchanges (Peisert
et al,, 2021, p. 15). This trend is largely achieved through the
introduction of international certification frameworks for
information exchanges within smart city infrastructure.
Additionally, there is a steady trend toward increasing the
legal significance of international standards and creating
sectoral standards in smart city development.

2. At the same time, in the European Union, areas
related to strengthening special cybersecurity for smart
cities' use of the Internet of Things (loT) remain
underexplored and open for further development (Dimitrov
et al., 2021, p. 648). This position remains relevant for both
general-purpose loT and individual digital solutions that can
be integrated into the smart city concept. This is also
relevant for the security of personal data, which can be
processed through loT.

Although advancements in managing the data security
of smart city residents are recognized in the legal literature
(Kamleitner and Mitchell, 2019, p. 442), modern
technologies also introduce new privacy risks. One such
technology is artificial intelligence. EU Regulation
2024/1689, in connection with EU Regulation 2016/679, has
created a quality legislative basis for protecting the data of
smart city residents. However, the diversity of Al models and
their deep integration into smart city infrastructure
throughout the EU further indicate the need to improve
privacy policies within urban spaces. There is a need for
further legislative restrictions on using high-risk Al
applications for public electronic services and managing
data on citizens' behavior.

Similarly to EU legislation, Ukraine does not have a
specific law on smart cities. The regulation of certain
categories of social relations arising in this field is primarily
carried out through general norms on electronic governance
at the local level. At the same time, the universal technical
conditions for forming the smart city concept in Ukraine are
defined in the State Technical Standard DSTU ISO
37106:2019 “Sustainable Cities and Communities.
Guidance on Establishing Smart City Operating Models for
Sustainable Communities” (referred to as DSTU-37.106),
which, with national legislative and terminological
adjustments, aligns with ISO 37106 Sustainable Cities and
Communities — Guidance on Establishing Smart City
Operating Models for Sustainable Communities.

This document provides recommendations for leaders in
smart cities and communities (from public, private, and
voluntary sectors) on how to develop an open, collaborative,
citizen-oriented, and digital functional model for their city that
puts their vision of a sustainable future into action.

DSTU 37106 does not describe a model that meets all
future smart city requirements. Instead, the focus is on the
enabling processes through which the innovative use of
technology and data, combined with organizational
changes, can help each city achieve its vision of a
sustainable future in a more efficient and flexible way
(DSTU ISO 37106).

Analysis of the provisions of this DSTU suggests that a
mixed model of implementing the smart city concept is
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gradually taking shape in Ukraine. This approach not only
develops the goals and objectives of the State Regional
Development Strategy for 2021-2027, approved by the
Cabinet of Ministers of Ukraine on August 5, 2020, No. 695,
but also better meets the interests of municipal communities
by allowing more effective use of informational, human,
industrial, and management resources. This result can be
achieved through a consistent combination of state
regulation and local initiative when addressing issues
related to forming a smart city's information ecosystem and
effectively managing and scaling its components.

Despite the consistent steps taken by the Verkhovna
Rada of Ukraine to align national legislation with EU
standards, including in the field of smart city development and
the introduction of specific national standards in this area of
legal regulation, a wide range of issues remain that require
solutions based on the experience of the EU and its member
states. Many of these issues can be addressed by adapting
Ukraine's digital transformation legislation to primary sources
of EU law in this field. Another necessary step to overcome
existing problems in implementing the smart city concept is
further updating national standards on relevant issues
through the implementation of ISO standards.

Discussion and conclusions

The research conducted on the legislative foundations
for implementing the smart city concept in the European
Union and its member states allows us to formulate the
following key conclusions and recommendations for Ukraine
that may promote the sustainable development of cities and
communities with a view to the innovative post-war recovery
of their digital infrastructure.

In the EU, the legislative foundations for smart city
development are shaped by defining a general mechanism
for protecting personal data, managing open data, ensuring
cybersecurity, organizing public procurement of innovative
products, and setting requirements for climate-neutral cities
in acts of the European Parliament.

The approach to forming the smart city concept is based
on recognizing the individual, their rights, and freedoms as
core values that the urban infrastructure supports. Smart city
infrastructure is developed based on interoperability,
technical neutrality, and resilience to cyber threats.

Regarding smart cities' cybersecurity, EU legislation
develops based on combining protection during
infrastructure design and default security. This balance is
achieved by increasing the legal significance of public
administration tools, such as the standardization and
specification of components and processes within the urban
digital infrastructure.

With Ukraine pursuing a European integration policy, the
primary tool for adapting national smart city legislation to EU
legal standards is the adoption of specific laws, including: "On
Digital Operating Platforms for Smart Cities," "On Open Data
Processing and Management," "On the Basic Principles of
Artificial Intelligence Use in Ukraine," and an updated version
of the Law of Ukraine "On Personal Data Protection."

In addition, to ensure the practical implementation of the
European approach to legislatively defining the smart city
concept, it is proposed that the Cabinet of Ministers of
Ukraine approve a "Strategy for Implementing the Smart
City Concept in Ukraine". Apart from defining this concept's
main legal and technological components, the Strategy
should enshrine principles, conditions, and means of
promoting the development of smart cities in Ukraine. It
should include a set of measures aimed at ensuring
compliance with the informational rights of smart city
residents, cybersecurity of municipal smart infrastructure,
and more. An essential part of this Strategy should be a
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roadmap for implementing the smart city concept within the
activities of territorial communities. This normative legal act
may include specific current (tactical) measures for the
digitalization of local self-government, particularly based on
best practices of EU member states, optimal models of
information exchange, provision of electronic public services
at the local level, and the involvement of international grant
support for individual projects in this regulatory field.

In general, as the practice of legislative support for
implementing the smart city concept in the EU demonstrates,
the main focus for policy in this field remains on the rights of
city residents. Their rights shape the prioritization of clusters
for the digital transformation of cities and define the
obligations of the state and local authorities regarding the
nature of systemic changes in local self-government.

The article was prepared by the author in fulfillment of
the tasks of the Personal Scholarship of the Verkhovna
Rada of Ukraine for Young Scientists — Doctors of Science.
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KuiBcbkuin HauioHanbHUI YHiBepcuTeT imeHi Tapaca LlleBuyeHka, KuiB, YkpaiHa

3AKOHOOABYE 3ABE3INEYEHHSA PEAJ_'!I3AL|I'I' KOHLlEﬂLlII "PO3YMHOIo MICTA" B €BPOIMNENCBLKOMY COI03lI
TA NPOMO3uuil And YKPAIHU B YMOBAX BIMHU U NICNABOEHHOIO BIAHOBIEHHA

BcTtyn. Y cmammi docnidxeHo ocobnueocmi 3akoH00ag4y020 pe2ysio8aHHs1 peanizayii KoHuenuyii "po3ymHo2o micma" e npaei €eponelicbko2o
Coro3y, oxapakmepu308aHO CymHicme rnpaeoeoi npupodu if OCHOB8HUX KOMITOHeHMI8, siki MTompe6yromb KOMIIIEKCHO20 3aKOHOGag4Y020 pe2y 1H08aHHSI.

MeToAawu. [punidezomoeyi docnidxeHHs1 6ynu eukopucmaHri dianekmuyHuli, NopieHsINbHO-Npasoeul, hopmasibHO-02i4HUl, , icmopu4YHUl
mMemooOu HayKo8020 Mi3HaHHS.

Memoro cmammi 6yno docnidxeHHs1 3akoHoOaeg4ux 3acad peanizauii KoHyenuyii "po3ymHoz20 micma" e €eponelickkomy Coro3i, popmyntoeaHHs
npono3uyili ujodo 3akoHodae4yo20 3abe3ne4eHHs! MicI80€HHO20 8iOHOBEHHSI Micm YKpaiHu Ha ocHoegi 32adaHoi KOHYyenyii.

Pe3ynbTaTtu. Y cmammioxapakmepu3oeaHo 2any3eeull nidxid do epeaynroeaHHs pi3HUX acrnekmie KoHyenuyii "po3ymHozo micma” e 3a-
koHoOdaecmei €sponelicbko2o Coro3y, 8U3Ha4YeHO ocobsiusocmi 3acmocyeaHHsi OKpeMux iHghopmayiliHux mexHosioeili, 30kpeMa wmy4Ho20 iHme-
nekmy, siokpumux AaHux y yili cpepi npasoeozo peayntoeaHHsl. [JoeedeHo HeobxiOHicmb cneyiasibHO20 pe2ysto8aHHS 3acmMocye8aHHs1 WMy4HO20
iHmenexkmy 0nsi nompe6 po3sumky cMapmiHgpacmpykmypu HacesieHUX rmyHKkmie, 3arponoHoeaHo nidxid 0o eG0CKOHasleHHs1 NPaso8uUX 8UMO2 3a-
cmocyeaHHs1 ekazaHOi mexHoso2il 3 ypaxyeaHHsIM eeponelicbKux cmaHOapmie npae ntoduHu. [lodamkoeo o6rpyHmoeaHo ropuduyHe 3Ha4eHHsI OK-
pemux iHcmpymeHmie nybniyHo2o admiHicmpyeaHHs "po3yMHUX micm", 30kpeMa cmaHOapmu3ayii, cepmudbikayii komnoHenmie cmapmingpacmpy-
Kmypu HacesleHUx nyHKmie, cmumysitoeaHHs1 Npoekmie y yili cgpepi 3a npoepamoro "Lugppoea €epona 2030" moujo. O6rpyHmoeaHo HeobxiOHicmb
nodanbwoi imnnemeHmauii eeponelicbko2o nidxody 0o 3abe3neyeHHs1 Kibepbe3sneku yugpoesoi iHghpacmpykmypu micm, sikuli 'lpyHmyemscsi Ha oc-
Hoei noedHaHHs 6e3Me4HO20 MPOEKMyeaHHs1 ma 3axucmy efieMeHmie iHgppacmpykmypu 3a 3amMoe4yy8aHHsIM

BucHoBku. 3apesynsmamamu npoeedeHo20 OOC/iOKeHHs Y 8UCHOBKaX 8UOKPEeM/IEHO OCHOBHI HanpsiMu imnneMmeHmauyii doceidy €epo-
netlicbko2o Coro3y y cghepi 3akoHodas4020 3abe3neqyeHHs peanizayii koHyenyii "po3ymMmHo2o micma" y HayioHanbHe 3akoHodaecmeo YkpaiHu. Ha yit
OocHoegi cghopMyiboeaHO oKpemi pekoMeHOauii st opaaHie Micyeeoz2o camoepsidyeaHHs W,000 ¢hopMyeaHHs i BUKOHaHHS AOPOXHBLOI Kapmu po3eu-
mky "po3ymHux micm" y nepiod giliHu ma nic/s80€HHO20 8iOHO8IEHHs YKpaiHu.

Knio4yoBi cnoBa: 3akoHodascmeo €sponelicbkozo Coto3y npo "po3yMHi micma", 3axucm nepcoHanbHuUXx 0aHux, iHghopmayiliHi npasa
JXumernie "po3yMHux micm"”, ki6ep6e3neka "po3ymMHo20 micma", nicnsieoeHHe eiOHo8IeHHsI Micm YKpaiHu, "po3yMHe micmo".

ABTOp 3asBMIsIE NPO BiACYTHICTE KOHGMIKTY iHTepeciB. CnoHcopy He Bpanu yvacTi B po3po0neHHi 4ocnigpykeHHs; y 360pi, aHanisi um iHTepnpeTadii
[OaHuVX; Y HanucaHHi pykonucy; B piLleHHi npo ny6GnikaLito pe3ynbTaTis.

The author declares no conflicts of interest.The funders had no role in the design of the study; in the collection, analyses or interpretation of
data; in the writing of the manuscript; in the decision to publish the results.
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XUTTEBUM | HAYKOBUM LUNAX TKAYA APKALIA NETPOBUYA

Bctyn. [ocnidxeHo xummeeull i Haykosul wiisix kopughesi OpuOUYHOI HayKu, AoKkmopa rpuduyHUX HayK, npogecopa,
3aeidyeaya kaghedpu meopii ma icmopii Oepixkasu i npaea, 3acnyxeHo20 Oisgya HayKu i mexHiku YkpaiHu Tkaya Apkadisi [lempoeuya.
Po3eumok eim4yu3HsiHOi yHieepcumemcbKol opuduYyHOI HayKu HemMoXxnueuli 6e3 3HaHHs1 0csi2HeHb HayKoeyie i meop4yozo nepe-
ocmMmucrieHHs ixHix noznsidie, nioxodie do dep)aeHo-npasosux sisuw. Cnid KoHcmamyeamu, wo xummeeul wnsix i Haykoea
cnadwuHa Tkaya A. I1. He docmamHbo docnidxeHa. Kinbkicmb Haykoeux npayb, siki cmocyrombcsl yiei npobnemamuku, o6me-
JKeHa, wo U 3yMoeJIloe akmyasibHiCmb yKa3aH020 O0CJliOXeHHS.

MeTtoau. B ocHosy Memodosozii docniokeHHs1 MOKIadeHo KoMmeKkc ¢hinocoghcbKo-ceimoansiOHUX, 3a2asibHOHayKo8UX,
cneyianbHo-Haykoeux memodie i npuHyunie. BusHavyanbHUMU cmanu 3a2asnbHi MPUHYUNU HayKoeoz2o ni3HaHHs1 06'ekmusHocmi,
ycebiyHocmi, icmopu3my. 5

Pe3ynbTatu. 3'scoeaHo, Ha siKux Mo3uyisix cmosie y4eHul, Oocnioxyro4u icmopuko-npaeoei npobnemu. Uozo npaui
3pobunu eacomull BHECOK y PO38UMOK YKpaiHCbKO20 rpasa.

BucHoBku. 3acmocoeaHo dianekmu4Huli Memod, wjo dasno 3mMo2y noeHo U ycebiyHo po3kpumu nioxodu Tkaya A. I1.
do icmopii npaea ma depxaeu YkpaiHu. 3a AoroMo20r0 icmopuKo-nopieHsAIbHO20 Memody 3icmaesieHo idel 84eH020 3 IHWuUMuU
HaykoeusiMu 3 Memoto eudineHHs1 neeaHuUx ocobnueocmed y lio2o noansdax Ha npaso ma depxaey, a 3a80sAKU Memody aHani3y i
cuHme3sy onpaybo0eaHo nepuiodxepesia, Haykoei cmammi ma apxieHi Mamepiasnu, wio cnpusisIo 3'sicyeaHHIO OCHOBHUX Moasisidie

HayKkoeusi Ha dep)xaeHo-npaeosi seuwa.

KnwuyoBi cnoBa: Tkay Apkadilu [lempoeuy, npaso, depxaea, koougikayisi, icmopis.

BeTyn

Po3BWTOK BITUM3HAHOT YHIBEPCUTETCHKOI FOPUONYHOI HaYyKN
HEMOXNNBUI 6e3 3HaHHA JOCArHEeHb HayKOBLIB i TBOpYOro
NepeocMUCIIEHHs IXHIX nornagis, Nigxo4iB 4O AepXaBHO-
npaBoBuKX SBULL. BaxnueBo 3aszHauuTu, Wo came y Kuiscb-
KOMY YHiBEpCMTETi NPOTAroM WMOro iCHyBaHHSA npadtoBana
nnesaa BiAOMWX yYEHWX Y Pi3HWX ranyssax npaea, TOMy BCi
byHAaMeHTanbHi HanpauloBaHHS TiCHO NOB'A3aHi 3 yHiBep-
CUTETCHKOK HOPUAMYHOK HAyKOK, X04a MU Mano 3HaeMo
npo ixHi HaykoBi po3pobku, igei, nigxoaun go poarnagy bara-
TbOX MpaBoBMX Npobnem. MNMpeameTom ixHiIX gocnigkeHb
Oynu NUTaHHSA NOHSATTSI NpaBa, Moro iICTOPUYHOIO PO3BUTKY,
ocobnumBocTi npaBa YkpaiHu, kogudikauis 3akoHogaBcTBa
Towo. barato Y1 mMano BOHM Hanucanu, MM MaemMo 3HaTu
IXHIO HayKoOBY CMafLuMHy i MpoAOBXyBaTW PO3BMBATU iXHi
NO3UTUBHI iaei, ockinbkn 6arato ToroyacHmx po3pobok 36a-
raTunu BiTYU3HSHY HOPUOUYHY HayKy.

He3HaHHSA JOCArHEHb BITYN3HAHUX | 3apyBOiKHUX YYEeHNX
He Jae HaMm UiNiCHOI KapTWUHW NPO PO3BUTOK BCECBITHLOT
Hayku 3aranom. BapTo 3ayBaxuTu, WO YHiBepcUTETCbKa
Hayka i nicnNsIBOEHHWN MNepiog HeaoCTaTHbO AOochidXeHa.
HesHayHa KinbKiCTb HayKOBWUX CTaTeln He Aae Ham MOBHOro
YSIBNEHHSI NPO PO3BUTOK OPWUAMYHOI Haykn B KuiBcbkomy
yHiBepcuTeTi B nicnaBoeHHW nepiog. OTxke, HeobXiaHICTb
Takux gocnigxeHb € odeBMaHoO. Lle gonomoxe Ham 3'sacy-
BaTW MicLe iXHiX igen y po3BMTKY NpaBoBOi HayKku, ocobnu-
BOCTI IXHiX nigxoais 40 AepXaBHO-NPaBoOBUX SIBULL, BNAUBY
Ha iXHi nornsav HauioHanbHOI NpaBoCBiAOMOCTi, NOrNUMGUTM
BMBYEHHS Cy4acHMX MpaBoBUX Npobrnem, NPoCTEXUTU PO3-
BUTOK tOPUANYHOI Haykm y KWiBCbKOMY yHiBepcuTeTi, oui-
HUBLUM BHECOK KOXXHOIO HayKOBLISI.

Cnig KoHCTaTyBaTH, WO XXUTTEBUI LLNSAX | HAYKOBA CNaj-
wuHa Tkada A. . He goctaTHbo AochnimxeHa. KinbkicTb
HayKOBMX Mpaub, SKka CTOCYETbCHA Uiei npobnemartuvku,
obmexeHa. Cepef HUX MOXHa BUAIMWTU OKPEMi HayKoBI
Tean Boska O. W., Ozeitko XK. O., 3axapuyenka M. T1. Ta
iHWKUX, SKi gocnigXyBanu OKpeMmi acnekTu Aep>KaBHO-
npaBoBuX ABMLL Y Npausix Tkaya A. . OgHak BOHM He AaoTb
HaM UiNiCHOI KapTUHW caMe LWoA0 iCTOPUKO-NPaBOBUX
nornsgiB y4eHoro, Tomy nornvoneHe OOCMiaKeHHs 3a3Ha-
YeHoi NpobnemaTnki € O4EBUOHUM.

ISSN 1728-2195 (Print), ISSN 2218-2063 (Online)

06'ekmom [OCNIOKEHHSI € HAYKOBa CnafLliuHa Ta XuUT-
TeBun Wnax Tkayva Apkagisa MNeTposuya, noro npadui 3 ictopii
Ta Teopii AepxasBu i npaea.

Memotro cTaTTi € OCNIOKEHHSA AXepen Ta OCHOBHUX 3a-
caf [epxaBHO-MPaBoOBUX MOMMSAIB HAyKOBLUS | 3HAYEHHS
MNOro BYEHHS AN Cy4acHO! IOpUAWMYHOI Hayku. Y cTaTTi no-
Ka3aHO >XUTTEBMI LUNSAX YYEHOro i 0cobnmMBOCTi MOro nmigxo-
4iB 0o kogudikauii 3akoHogaBCTBa.

MeToau

MeTogonoriyHy 6a3y gocniaXeHHs1 CTaHOBUTbL HU3Ka i-
NOCoMCbKO-CBITOMMAAHUX, 3aranbHOHAYKOBMX i KOHKPETHO-
HayKoBMX MeTOZiB, L0 Aanu 3mMory noBHO 1 ycebivyHo aoc-
NigUTN BU3HAYEeHUN npeameT. 3acTocyBaHHSA AianekTuy-
HOro mMetoay 3abesneynno po3rnsag HaykoBOi CnafllMHu B
OWHaMmili, a TakoX Aano MOXIUBICTb MPOCTEXUTU npouec
eBontouii ceitornagy Tkava Apkagia MNMeTtposuya. 3a gomno-
MOTO0 iICTOPUKO-MOPIBHANIBHOrO MeTony Oyro 3icTaBneHo

© KoBanbuyk OnekcaHap, 2024
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ifAei BYEHOro 3 iHWMMU HayKOBLUSAMW 3 METOK BUAINEHHS B
HMX MEeBHUX OCODOMMBOCTEW Yy MOMSAax Ha [OepXaBHO-
npaeoBi sevLa. MeTog aHanisy i cuHTe3y ocobnmeo BUSBU-
BCS1 B OMpautoBaHHi MepLUOpKeperi, HayKoBMX cTaTen Ta
apxiBHUX MarTepianis, WO [ano MOXNMBICTb AOCMIAUTU
OCHOBHIi CYTTEBI MONOXeHHA BYeHHs Tkada A. 1. npo gep-
XaBy i npaBso, 3'AcyBaTV HanpPsMK NOro JocniaXeHb, BUAi-
NUTU Nepioan NOro HayKoBOI AifArNbHOCTI.

PesynbTaTtun

OpfHuMm i3 BiJOMMX yyeHUuX-icTopukiB npaBa KuiBCbkoro
yHiBepcuTeTy OyB Tkay Apkagin NeTpoBu4 — JOKTOpP HOpK-
OWYHUX HayK, npodecop, 3acnyXeHUn Aisy Hayku i TeXHIKu
Ykpainn. Hapogmsca Apkagin lMeTtposny 22.06.1921 p. y
M. Opgeca. Y 1940 p. 3akiH4MB 9 KknaciB cepeaHbOi LLKOMM
B M. Kvesi i Bctynme go 10-ro knacy KuiBCbkoi BiNCbKOBO-
mopcbkoi cneuwkonu Ne 5. Y 1941 Gys 3apaxoBaHun y
BiliCbKO-MOPCbKE YYWMULLE Y CKNaf KypCaHTCbKMX 3aroHiB
nobpoBonbLiB, anoTiM — Yy cknaj CboMOoi Opuragn MOpCbKoi
nixotu. bpas y4acTb y 608X NPOTN HiMELbKO-(aLLINCTChKMX
3arapbHukiB. byB ABidi nopaHeHwWi, NikyBaBcs B rocnitani
M. Coui. lMicna nikyBaHHA i3 cepnHA no rpyaeHs 1942 p. y
cknagi 145-ro nonky MopcbKoi nixoTn 6paBs yvacTb y 60X i3
3axucty M. Tyance, a i3 ciyHa 1943 no civeHb 1944 p. — y
AecaHTyBaHHi Ha Many 3emnto (M. HoBopocincek) i M. Kepy
y cknagi Biicbk 4-ro YkpaiHcbkoro dpoHTy. OGiimaB Taki
nocagu: KOMaHavp rapMaTu, cTaplunHa apTAMBI3iOHY, KOM-
copr apTAuBI3ioHy (255-1 bpuragn MopcbKoi NixoTu). Y YepBHi
1944 p. 3akiHYMB Kypcu nepenigroToBku MOniTcKragy okpe-
Moi npuMopcbkoi ApMii i OyB Mpu3Ha4YeHW KOMCOProm
93-ro reapAificbkoro apTnorky, y cknagi sikoro 6pae yvacTb
y BU3BOMEHHI YkpaiHu, MonbLui, YexocnoBavumHy, YropLumHu,
HimeuunHn. JlemobinizyBaBca 3 apmii y 1946 p.

3a yyacTb y 605X NpoTK HiMeLbKO-alLUMCTChKNX 3arapb-
HUKIB HaropompkeHun opaeHamm "BiTYM3HAHOI  BitHKU"
Il cTyneHs, "YepBoHoi 3ipkun"; megansamm "3a 6oriosi 3acnyru”,
"3a obopoHy Cesactonons”, "3a obopoHy Kaskasy", "3a
nepemory Hag HimewumHow", "20 pokiB nepemoru Hapg
HimeuunHow", "30 pokiB nepemorn Hag HimeyumHow",
"40 pokiB nepemoru Hag HimeuunHow" Ta iH.

31946 no 1950 p. HaB4aBCs Ha LPUANYHOMY PaKyNbTETi
KviBcbkoro pepxasHoro yHiBepcuteTy iM. T.T. LUeBueHka
(mani KniBcbkuii yHiBepcuTeT). 3a ycnilwHe HaB4aHHS Apkagin
[NeTpoBKY oTpuMaB Aunnom i3 BigsHakoto. Y 1953 p. 3akiH-
4YMB acnipaHTypy. Y>xe Ha Opyromy poLi HaB4YaHHA B acnipa-
HTypi O6yB 3apaxoBaHWiA Ha MiB CTaBKW Ha kKadeapy Teopii
JepxaBu i npaBa puaANYHOrO PakynbTeTy A8 YUTAHHS
KypcCy nekuin 3 ictopii aepxaeu i npasa CPCP.

Y 1954 p. 3axMcTvB AncepTauilo i Ha NiacTasi pilleHHSA
pagun puaNYHOrO N €KOHOMIYHOro hakynbTeTiB OTpUmMaB
HayKOBUI CTyNiHb KaHAMAaTa puanyHux Hayk. Y 1954 p.
OyB 3apaxoBaHWiA Ha Mocafy AOUeHTa topuaudHoro da-
KynbTeTy. BignosigHo oo Hakasy pektopa KuiBCbKOro yHisep-
cuteTy Big 18 niotoro 1957 p. nocagy goueHTa kadenpu
[OianeKkTUYHOro Ta iCTOpMYHOro Marepianiamy Oyno nepe-
[aHo Ha Kadeapy Teopii Ta icTopii Aepxxasu i npasa 1 nepe-
BeJEeHO Ha Ll nocagy ctaploro Buknagaya Tkaya A. 1.,
LLIO MPOWLLOB 332 KOHKYPCOM.

Y 1957 p. Ha nocagi goueHTa Tkady A. I1., BignosigHo
0o Hakasy pektopa KuiBcbkoro yHiBepcuteTty, Gyno BcTa-
HoBreHo oknag 320 kp6 Ha Mmicaub. Ha niactaBi pilueHHs
Buwoi aTectauinHoi komicii Big 18 6GepesHs 1959 p.
Tkau A. . 6yB 3aTBEpPAXEHMI ¥ BYEHOMY 3BaHHI AOLUEHTA
Ha Kadeapi Teopii Ta icTopii Aepxaewu i npaea.

Y 1958/1959 H. p. Tkay A. IN. po3pobue Ha niacTasi Bu-
BYEHHS1 HOBUX apXiBHUX AOKYMEHTIB i Bneplle y KuiBcbkomy
yHiBepcuTeTi npountas cneukypc "OCHOBHI npobnemu aep-
XaBu i npaBa YkpaiHcbkoi PCP".
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Takox 3a cymicHuuTBOM 3 1958 no 1959 p. 6y Havanb-
HUKOM Kadpeapw 3aranbHONPaBOBMX AucumnniH  Buwwoi
wkonu MBL, YPCP. 3 1959 no 1962 p. Apkagin MeTtpoBuy
OyB y4yeHMM cekpeTapem pagu, a TakoX YreHoM nNpodkoMy
yHiBepcuTeTy. Y 1962-1963 pp. npautoBaB 3acTyNHUKOM
AeKaHa puanyHO-eKoHOMIYHOro hakynbTeTy KniBcbkoro
yHiBepcuTeTy. Y 1966-1970 pp. 6yB cTapwuvm HaykoBUM
cniBpobiTHMKoM. Y 1969 p. Tkay A. 1. ycniwHO 3axuctus
OOKTOPCbKY AncepTauito Ha Temy "Kogudikauis, nam'aTkv Ta
OCHOBHi pvicu npasa Ykpaiuu apyroi nonosuHu XVIIl — nep-
woi nonosuHu XIX ctonitra" i iomy Gyno NpPUCBOEHO BYe-
HWIA CTYNiHb JOKTOPa PUANYHUX HayK.

BignosigHo oo Hakasy pekTopa yHiBepcuTeTy B. 0. Npo-
decopa kadenpu Teopii Ta icTopii gepxasu i NnpaBa, AOK-
TOpY opuanyHuX Hayk Tkavy A. I1. y 3B'A3Ky i3 3aTBEpOKEH-
HAM Yy BYEHOMY 3BaHHi npodgecopa Oyno BCTaHOBNEHO
oknapg 450 kpb.

3 1972 no 1986 p. Apkagin MNeTposuny 3aBigyBaB Kaden-
poto icTopii gepxasu i npasa tOpPUANYHOTO hakynbTeTy
KuiBCbKOro yHiBepcuteTy.

Y 1986—-1990 pp. o4onioBaB 06'egHaHy kadeapy Teopii
Ta icTopii Aepxasw i npasa. Y 1954-1958 pp. npautosas go-
ueHTom Kuiscbkoro dpakynbteTty Buwoi wkonu KOB CPCP,
y 1958-1994 — 3a cymicHuuTBOM y KMWiBCbKil BULLIN LIKOMI
MBC CPCP, pe 6yB Ha4anbHUkom kadeapu 3aransHornpa-
BOBMX Avcumunnid. 3 1985 p. — cTaplumin HayKoBuiA cniBpo-
OiTHVK B IHCTUTYTI Aepxasu i npaBa AH YPCP. 3a 3HauHi
OOCArHeHHs y ranysi Haykm 17 cepnHa 1992 p. Ykasom
Mpe3ngeHTa YkpaiHn Tkady Apkagito [leTpoBuyy NpucBoEHO
noyecHe 3BaHHA "3acnyXeHuin Aisy Hayku | TeXHiK1 YkpaiHn".

Tkay Apkapin MNeTposuy 6yB BUCokonpodecinHm nega-
rorom, cripaexHim npodecopom. Moro nekuii 6ynu Hanos-
HeHi rmMMBOoKMM HaykoBUM 3MICTOM i AOCTYMNHi ANs Chpui-
HATTS CTyAEeHTaMM 3a CTWMeM BWKNaAeHHs MaTepiany,
npaBuIbHO METOAOSOriE, TOMY BiH cepef CTYAeHTIB MaB
Benukmn astoputeT. Tkad A.Tl. 6yB [obOpot, 4YyWHOM i
TONEPaHTHOI NIOAMHOK, 3 BEJNIUKOK MOBarol CTaBUBCS SK
00 CBOIX KOmner, TaK i A0 CTYAEHTIB Ta acnipaHTiB. 3aBxau
nicnsa nekuii B OTOYEHHI BENUKOI rpynn CTyAeHTiB Apkagin
MeTpoBMY NPOAOBXYBAB BiANOBIAATM Ha iXHi 3annTaHHs. Ha
TOW yac BiH 6yB 0AHMM i3 NPOBIgHNX daxiBuiB y ranysi icto-
pii i Teopii aepxxaBu i npaBa Ykpainu. Apkagin MeTtposuy 6yB
3aCHOBHMKOM HOBOI HOpMaTMBHOI AncumnniHm "lctopia aep-
XaBu i npaBa YkpaiHcebkoi PCP", y pe3ynbTtaTi 4oro 3a oro
yyacTio 6yno BUNyLLEHO OAHOMMEHHE TPLOXTOMHE BUAAHHS.

LlikaBun akT, WO Yy 3BiTHUN M'ATMPIYHUIA nepiog
Tkay A. . no3a mexamu yHiBepcuteTy npounTtaB GinbLue
200 nekuin, niaTpyMyBaB TICHUI 3B'A30K 3i LUKONaMmn He3ps-
yux giten Kuesa i Kniscbkoi obnacri.

Y4eHuih akTMBHO BpaB y4acTb Y Pi3HOro piBHSA HAyKOBKX
KOHpepeHuisx. BiH 6yB nektopom ToBapuctea "3HaHHSA" i
cUcTeMaTU4yHO YMTaB Mekuii Anga pisHoi ayauTopii. 3a yac
KepyBaHHs kadenpoto Apkagiem NeTposuyem bynu Hanpa-
LUbOBaHi TiCHi 3B'A3kM 3 GaratbMa nepegosumu 3BO, wwo
[aBano MOXINUBICTb OOMiIHIOBATUCb HOBUMMW 3HaHHAMWU 1
ONCKYTYBaTU 3 NPOGNEMHUX NUTaHb, BUKOPUCTOBYHOUU Pi3Hi
opMm Takoi cniBnpawi, SK-0T HayKOBi KOH(pepeHLii, peueH-
3yBaHHsI HayKOBUX i HAYKOBO-METOAMYHUX POGIT, YMTaHHS
NeKLUin, CTaxKyBaHHS TOLO.

Tkaya A.l. HeogHOPa30BO 3anpoLLyBany YMTaTN Nekuii y
XapKiBCbKUI topuanyHUM iHCTUTYT, Buwy wkony KOB, Buwy
wkony MB[. B ogHoMy 3 nuUCTiB B.O. AMpekTopa XapKiBCbKOro
topuanyHoro iHctutyTty HebGoTtoa A. BMCnoBMOBanach no-
adka goueHTty Tkady A. . 3a npounTaHuin cneukypc nekuin
"IcTopia gepxasu i npaBa YkpaiHcbkoi PCP", ge 3asHauva-
J10Cb, LLIO MOr0 NEKLLii BUPI3HSANMCb BUCOKMM HAYKOBUM PiBHEM
i LiHHMMKM ang icTopii Aepxasu i npaBa MaTtepianamu.
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Takox BiH NOCTINHO NIATPUMYBAB TiCHI 3B'A3KM i3 3apy-
OixxHMMK topuguyHummn 3BO. Apkagin MeTpoBuY YnTae nek-
uii y 3BO YexocnosayvunHu (1971), Monronii (1978), Yrop-
wimHM (1981). Y 1976 p. 6ys generatom lll 3'i3gy YkpaiHch-
KOro TOBapucTBa OXOPOHW NaM'ATOK iCTOPIl Ta KynbTypw.
3 1982 p. 6yB uneHom npaeniHHA YKpaiHCLKOro ToBapucTea
OXOPOHW MaMm'ATOK. YClo CBOK HayKkoBY poboTy NpuCBATUB
OocCnigXeHHIo icTopil Aepxasu i NnpaBa YkpaiHu 1 Hauinto-
BaB Ha TaKi JOCMiMKeHHs MOMoauX HaykosLis. Moro npar-
HEHHsIM Oyro He TiNbKWM 3HaHHA iCTopii AepxaBu i npasa
3apyOiXHMX KpaiH, ane 1 gep)xaBo-NpaBOTBOPYMX NPOLECIB
B YKpaiHi, Wwo6 mMoxHa 6yno BMAINWTU sK NEBHi 3aranbHi
3aKOHOMIPHOCTI PO3BUTKY AepXaBu i npaea, Tak i ocobnu-
BOCTi PO3BUTKY Y KOHKPETHUI iCTOPUYHUIA NepioA, a Takox
npaBurnbHe PO3YMIHHA He TiMNbKM 3aKOHOMIpHOCTEN, a n
nepcnexkTuB PO3BUTKY CYCMiNbCTBA.

He 3anuwaroTbca nosa yBarow MOro OpraHisaaTopcbkKi
3pi6HocTi. Tkauy A. I. ymiB opraHizyBatu poboTy kadenpu
Ha BMCOKOMY NpodeciiHoMy piBHi, cam OyB BENuWKUM npa-
uentobom, BuMornmemMM Ao cebe 1 koner, cnpaBeanuBuMm,
iHiLiaTMBHMM. FK KepiBHUK Kadeapwu W HaykoBeLb BiH YMIiB
OpraHi3oByBaTW KONEKTVB A0 NNigHoI HaykoBoi poboTu. BiH
CTBOPUB LUKOMNY MOMOAMX YYEHUX — iCTOPUKIB AepxaBu i
npaga. lig noro kepiBHULTBOM 3axuiLeHo binblwe 20 kaHaun-
0aTCbKUX | 6 AOKTOPChbKUX AncepTauin. byB uneHom gekinb-
KOX cneuianizoBaHnx pap i3 3axucTy JOKTOPCbKMX AucepTa-
Lin i METOANYHUX paa.

Tkay A. . 6yB uneHom npaBniHHA Pecny6nikaHcbkoro
TOBapMCTBa OXOPOHW NaM'ATHUKIB iCTOPIT | KynNbTypK, cTap-
LLIMM HayKOBUM CMiBPOBITHNKOM IHCTUTYTY AepxaBu i npasa
AH YPCP, 4neHOM HW3K/ HayKOBUX i METOOUYHMX pag.

Ak ceigyatb apxiBHi martepianu, Apkagin [lMeTposuy
ony6nikysaB binbLue 130 pobiT 3 akTyanbHUX NUTaHb iCTOPIi
Ta Teopii aepxasBu i npaBa. Cepea HWX BapTo BUOINWTU
9 MoHorpadint i HaBYanbHUX MOCIOHMKIB, 3okpema: "[ep-
XaBa i npaBo YkpaiHcbkoi PCP B nepiog CTaHOBMEHHS i
nofanbLIoro po3BUTKY COLianiCTU4HOrO HapogHOro rocrno-
napctea" (1945-1953), (1961); "Hapucu 3 icTopii aep>xasm i
npaea YkpaiHcekoi PCP" (1961); "Po3BuToKk pagsiHCbKOI
OepxaBHoCTi Ha YkpaiHi" (1966, y cniBaBT.); "lcTopia koau-
dikauii gopeBontouinHoro npaea YkpaiHn" (1968); "Ictopis
CyCninbHO-NONITUYHOTO Nagy Ta npaea Ha YKpaiHi (4oXOBTHe-
Bui nepion)" (1982); "lctopist oepxaBu i npaBa YkpaiHCbKOT
PCP"y 3 1. (1987, y cnieaBrT., T. 1); "MNpobnemun peani3auii
3akoHopascTBa YPCP B yMmoBax /oro pagukanbsHOro OHOB-
nenHs" (1993, y cnisasT.); "Hopmu npaBa: icHytode Ta Ha-
nexHe" (1994, y cnisaBT.); "Teopia gepxasu i npasa” (1995,
y cniBaBT.) Ta iH. (ApxiB, c. 181-184).

Haykosi gocnigpkeHHs npodecopa Tkaya A. . 6asysa-
nMcb Ha nepLuoaXepenax, apxiBHUX martepianax, npausx
BiJOMUX yyeHMuX, SKi BiH MiggaBaB KPUTUYHOMY aHanisy n
pobue BracHi BucHoBku. BiH BiggigyBas LOIA YPCP y
Kuesi, JIbBOBI, icTopuyHUin apxie 3akapnaTtcbkoi obnacTi B
MykaueBi. 3a3HauaB, L0 BMBYEHHS ICTOpIi AepXXaBHOCTI Ta
npaBa YKPAiHCbKOrO HapoAy ChApuUATMME MpaBUIIbHOMY
PO3YMiHHIO ICTOPUYHOrO MUHYFOFO, a TaKOX 3aKOHOMIpHOC-
Ten i NepcrnexkTnBs po3BUTKY AepKaBu i npasa.

Y cBoin npaui "lctopia koaudikauii 4OpeBONOLINHOIO
npasa YkpaiHuW" yyeHuln nucas, WO B AepXaBHUX apxiBax,
BigAinax pykonucis HaykoBux 6i6nioTek i nybnikauisx opu-
ONYHKX aKkTiB € Yumarno matepianiB, BUBYEHHS SIKUX JO3BO-
nsie 3pobuTn cnpoby BiATBOPEHHS OOHIET 3i CTOPIHOK AiACHOT
icTOpii NPaBoOBOI KyNbTypW YKPaiHCbKOro Hapoay.

Ak cnpaBennvBo 3a3Hadvae [3enko XK. O., ue byna ogHa
3  HamMbinblW TPYHTOBHWX iCTOPUKO-MPaBOBUX MNpaub
XX cTonitTsa, ony6nikoBaHa B Knei y 1968 p. Xo4ya TepmiH
"kogudpikauiiHa TexHika" npod. Tkad A.Tl. y uin poborTi
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NpsiMO He BXMBAaE, MpOTE OMNoOCepeaKoBaHO pO3KpUBae
nUTaHHA 3acTocyBaHHA 3acobiB i npaBun KoaudikauinHoi
TEXHIKW Yepes3 AOChiAKEeHHS BiANOBIOHUX [mXepen npasa
(npaBoBux 3BMYAIB, NpeLEAEHTIB, CyA0BOI MPaKTUKK, 3aKo-
HOAaBYMX akTiB TOLLO), MPWYMH, Mpouecy, pesynbTaTiB i
Hacnigkis kogudikauiiiux pobiT (d3enko, 2023, c. 32).

Takox 3acnyroBye Ha yBary iCTOpUKO-npaBoBe A0oCHi-
oxkeHHa Tkada A. . "MNpaBa, 3a 9kMMU CcyanTbCca mMano-
pocincbkuin Hapoa", a npaus "lcTopia kogndikauii 4opeBo-
nouinHoro npaea YkpaiHn" € Ayxe LiHHO ANS BUBYEHHSA
NnpoLueciB CTaHOBMEHHS AXepern npasa, KoaudikauinHoi
TeXHikM Ta koagudikauii npaea. Y 3B'a3Ky i3 umm Tkad A. I1.
BBaXaB, LIO po3Bigka icTopii kogmdikadii, i ocobnmso ii
Hacnigkis, — 3GipHUKK, 3BOAN, KOAEKCU TOLLO — AAE MOXIUN-
BiCTb BU3HA4YMUTWN OCHOBHI PUCK TOroYacHWUX NPaBoOBIAHOCWH,
a Le gonomarae BiATBOPUTY KAPTUHY EKOHOMIYHUX, CYCMiNbHO-
NONITUYHUX | KNAcoOBUX BiHOCUH TiET €NOXn, TOMY BUBYEHHS
icTopil Kogudikauii npasa Ta il IPUYUH CNPUSE CIPUAHATTIO
XuTTa cycninectBa (Tkay, 1968, c. 71). MoxHa 3 nepekoH-
NMBICTIO CKa3aTw, Lo 1ioro poboTa € OCHOBO ANs noganb-
LLIOro HayKoBOro OMpaulBaHHA Ta NPaKTUYHOrO 3acToCy-
BaHHSA KOAMIKALINHOT TEXHIKN.

CnywHoto € gymka 3axapyedka [1. Tl. npo Te, wo
Tkay A. T., gk i Mpywescbkmn M., He Bynu NpuXuNbHUKaMm
peuenuii mMaraebyp3bkoro npaBa Ha €THIYHI  yKpaiHCbKi
TepeHu. [pyLIEeBCLKUI Y CBOIX Npauax geTanbHO po3rfsHyB
BNNMB Margebyp3bKoro npaBa Ha XKUTTERIANbHICTb MICT,
OUiHMBLUM NOro pafLle HeraTMBHO, HiXX NO3NTMBHO. Taka
AyMKa 6asyBanocsi Ha TBEPOKEHHI, L0 BOHO 3ano3uyeHe
i3-3a Mex YkpaiHM B LiNKOM rOTOBOMY, CthopmoOBaHOMY
BMMSAA4I, TOMYy pO3pMBaE OpraHiyHWN 3B'A30K MicTa 3
BOJIOCTIO i Crpusie AeHauioHani3auii MiCbKOro HaceneHHsi
(3axapueHko, 2023, c. 30).

LliHHum € 3BepHeHHsa Tkada A.Tl. 4O nuTaHHA Teopii
npaBoBux 3acobiB y ccepi rocnogapcbkoro npasa. YueHun
BBaXkaB, LLO came Y npoLeci peanisauii npaBa "HanbinbLu
NMOBHO MPOSIBNSIETLCS MOXMMBICTb 3pOOUTU BUCHOBOK MPO
Te, Hackinbku npaBoBi 3acobu BignNoBigalTb Cy4yacHOMY
eTany po3BMTKY €KOHOMIKM, MePEBIPUTU Mipy iX edheKkTuB-
HocTi" (Tkay, 1975, c. 13).

OpHieto 3 akTyanbHMX NpobneM i Ha cydacHomy eTani, Ha
AKy 3BepTaB yBary A. . Tkay, € NonoxeHHs Npo edekTns-
HICTb 3aKOHOJABCTBA | MOro 3aCToCyBaHHS. YUYeHUin ykasyBas,
L0 HegonikamMy NPaBOBOrO PEryoBaHHS € HAarpOMaPKEHHS
BENWKOro MacuBy HOPMaTVBHO-MPABOBKX aKTIB 3 OOHMX i TUX
CaMuX NUTaHb, a TaKOX HasIBHICTb KOMi3ii i 3acTapinoro xa-
pakTepy HOpM npaBa. Hegonikom TakoX € HeBunpaBOaHO
BenuKa KifbKiCTb BiJOMYMX HOPMAaTMBHO-NPABOBUX aKTiB,
YBEOEHHS B AIit0 SIKNX HE CYNPOBOKYETHCA CKAaCyBaHHAM YK
xo4a 6 3MIHEHHSIM paHille NPUAHATUX akTiB. Takuh cTaH
3aKkoHoZaBcTBa (rocnoAapchbKoro) yCKnaaHIE Moro 3acTocy-
BaHHS, He BiONOBidae 3aBAaHHSM MOAANbLIOMO 3MiLLHEHHS
3aKOHHOCTI Ta, YpEeLUTi-peLuT, HeraTMBHO BMMMBAE Ha NigBu-
LLIeHHS ePEKTMBHOCTI CyCNiNbHOro BUpOGHULITBA.

CnpaBeanveum € TBepmkeHHs Tkaya A. . npo Te, Wwo
TepuTopia Ykpainu Binblue TMCAYONiTTA ToMy Gyna ogHUM
i3 LEeHTpIB EBPOMNENCHLKOI KynbTypu. YYeHWn 3a3Haqvas, Lo 3
nepwmx [ecatunite cBoro OpMyBaHHsi K HapOAHOCTI
YKpaiHCbKWIA Hapoa CBOEtD repoivyHoto 6opoTbboto 3a Haujio-
HanbHY He3anexHiCTb, HaluioHanbHy AepXXaBHICTb Bnucas
He oAHY cnaBeTHY CTOPIHKY B i icTopii. BiH BBaxas, Lo Ansg
YKpaiHCbKOro Hapody XapaKTepHi Taki pucu, sik Bonemntob-
HiCTb, NPaLbLOBUTICTb, BiABara, HEHaBUCTb 4O BOpoOra ToLO.

HesBaxalouM Ha ifeonoriyHi acnekTtu, 3acryroBye Ha
yBary nosuuia Tkava A. IN. wono ¢opMyBaHHSA YKpaiHCbKOI
OEPKaBHOCTI 1 NPOBEAEHHST He3aneXxHoi 30BHILLUHBLOI MOosi-
TUKM 3 OKPEMUMU CyCigHIMKU OepxaBamu. 3aranom, Topka-
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IOYMCb OKPEMMX acnekTiB HaykoBOi cnagwmnHn Tkaya A. 1.,
Big4yBaeTbca notpeba y GinbLy FPyHTOBHOMY AOCHIAKEHHI
noro igen.

Momep Tkay A.T1. y Kuesi 23.08.1994, noxosaHui Ha
BarikoBoMy knagoBuLLi.

[Ouckycis i BUCHOBKMK

Buxogsaum 3 BuknageHoro, MoXxHa 3asHauntu, wo Oara-
TOrpaHHa HaykoBa i rpoMacbka AisnbHicTb Tkava A. I. aae
niacTasu BiAHECTM Oro A0 PyHAATOPIB iCTOPIT yKpaTHCLKOro
npasa. AHani3 npaub Tkaya A. 1. nokasye, LLO BiH BUCTynaB
3a He3anexHiCTb AepXaBu 1 MOXINUBICTb BifTlbHOro PO3BUTKY
ocobu, a TakoXX NEPEKOHNNBO AOBOAMB, LUO Y CBIiTi HE iCHye
HENOBHOLIHHMX HapoAiB, HaLili, pac, a B icTopii noacTea €
nvwe pi3Hi CTyneHi colianbHO-eKOHOMIYHOMO 1 MONITUYHOIO
po3BuTKY. BaraTo nuTaHb, BUKNaAeHuX y Moro npausx, 3a-
NUWIATLCA akTyanbHUMK 1 Y Hall 4ac, Aakyn MOLUTOBX
AN HOBUX HAyKOBUX pO3p0BOK.

CnnCOoK BUKOPUCTaHUX Axepen

Apxis KniBcbkoro HauioHanbHoro yHiBepcuteTy imeHi Tapaca LLieByeHka,
181-184.

Henko, XK. O. (2023). MNMuTaHHA koandikalinHOT TeXHikM y npaui npode-
copa A. IN. Tkaua "lcTopia kogudikauii gopeBontouiiHoro npaea YkpaiHun"
(B KOHTEKCTI AocniAkeHHA nam'aTku koaudikauii npasa XVIII ct. — "MNpas, 3a
AKUMU CYOUTBLCA ManopoCicbkMin Hapoa"). HaykoBo-NpaBoBi YATaHHSA, Npu-
cBsiyeHi nam'sTi npocpecopa A .M. Tkaya (8o 100-pivysi Bif AHA HAPOOXKEHHS).
36ipHuk  mMamepianie MiXHapoOHOI HayKO80-NPaKmMu4HOi KOHghepeHUyii
(KuiB, 06 rpyaHsa 2023 p.).
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THE LIFE AND SCIENTIFIC CONTRIBUTIONS OF ARKADY PETROVYCH TKACH

Background. This article examines the life and scientific journey of a prominent figure in legal science, Doctor of Law, Professor, Head of
the Department of Theory and History of State and Law, and Honored Scientist and Engineer of Ukraine, Arkadiy Petrovych Tkach.

Methods. Theresearch methodology is based on a combination of philosophical, general scientific, and specialized scientific methods and
principles. The key principles applied include objectivity, comprehensiveness, and historicism, which are fundamental to scientific cognition.

Results. Thestudy clarifies the scholar's stance on historical and legal issues. His works have made a significant contribution to the devel-

opment of Ukrainian law.

Conclusions. Thedialectical method was applied, enabling a comprehensive and thorough exploration of A.P. Tkach's approaches to the
history of law and the state of Ukraine. Using the historical-comparative method, the scholar's ideas were compared with those of other researchers
to highlight specific features of his views on law and the state. Additionally, the methods of analysis and synthesis were employed to examine primary
sources, scientific articles, and archival materials, which facilitated the identification of the scholar's key insights into state and legal phenomena.
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IMPROVEMENT OF THE NATIONAL MECHANISM FOR RESPONDING
TO CASES OF DOMESTIC VIOLENCE AND GENDER-BASED VIOLENCE
AGAINST UKRAINIAN CITIZENS ABROAD

Background. Social problems concerning ensuring human rights in Ukraine in general and protecting citizens from
domestic and gender-based violence in particular, which have become especially urgent as a result of full-scale armed aggression
of the Russian Federation, are highlighted. With reference to international legal acts, the need for special legal and social protection
of internally displaced persons, in particular those who have left Ukraine, is substantiated.

Methods. The study is based on the method of a comprehensive systematic study of the socio-political and regulatory
situation that has developed in Ukraine and the countries of temporary stay of its citizens due to the need to protect against large-
scale armed aggression by the Russian Federation and the need for further deployment of measures for social and legal protection
of this category of citizens.

Results. The study on prevention and counteraction to domestic violence among refugees in different countries has been
analyzed and summarized. A number of factors have been identified that cause the aggravation of the situation among internally
displaced persons, which, in turn, requires strengthening of human rights work with this particular category of persons on the part
of the subjects of prevention and counteraction to domestic violence. Particular attention is paid to the situation regarding social
protection of Ukrainian citizens, who, in order to protect them from the results of full-scale armed aggression of the Russian
Federation, were forced to leave Ukraine. The thesis on the need to strengthen the social and legal protection of the above-
mentioned category of persons from domestic and gender-based violence is substantiated.

Conclusions. It was emphasized that this situation limits the opportunities for Ukrainian citizens affected by domestic
violence to use mechanisms available in the host country for protection and access to justice. The reasons for this restriction
include the lack of proper legal knowledge, discrimination by the authorities of the host state, ignorance of the language, threats
from the offender, etc. At the same time, with reference to international and national legislation, the principles of extending
Ukraine's obligations to protect the human rights of its citizens abroad are highlighted. It is proved that the solution to this problem
is possible by expanding the list of entities that take measures in the field of prevention and counteraction to domestic violence
and gender-based violence by including foreign diplomatic missions of Ukraine in such a list. It was emphasized that such
measures require legislative regulation, namely the introduction of appropriate amendments and additions to the laws of Ukraine
"On Prevention and Counteraction to Domestic Violence" and "On Ensuring Equal Rights and Opportunities for Women and Men".
The positive consequences of these legislative innovations are predicted.

Keywords: Council of Europe Convention on preventing and combating violence against women and domestic violence,
domestic violence, gender-based violence, Russia's armed aggression against Ukraine, Ukrainian citizens abroad, assistance to
victims of violence.

Background

The full-scale armed invasion of the Russian Federation
in Ukraine, among a number of problems, has exacerbated
the issue of respect for human rights. As noted in the report
of the Office of the High Commissioner for Human Rights is
devoted to the violations of international humanitarian law
and international human rights law that occurred during the
armed attack of the Russian Federation on Ukraine: "The
armed attack of the Russian Federation on Ukraine led to a
devastating impact on the realization of human rights
throughout the country. During the reporting period, OHCHR
recorded violations of IHL and international human rights
law, which testify to the grave consequences of the conflict."
(Report of the Office of the High Commissioner for Human
Rights (OHCHR) of 29 June 2022).

Special attention should be paid to protecting human
rights in relation to internally displaced persons. Thus,

according to the Ukrainian Parliament Commissioner for
Human Rights, as of November 1, 2022, more than a third of
the population of Ukraine — 14.5 million — has left their homes.
According to the Office of the UN High Commissioner
for Refugees, the number of refugees from Ukraine registered
for temporary protection in Europe as of 31 January 2023
amounted to 4 million 823.33 thousand. Persons. Most
refugees with temporary protection status are in Poland —
1 million 563.39 thousand, Germany — 881.4 thousand,
the Czech Republic — up to 485.1 thousand, Italy —
169.31 thousand. and Spain — 161.01 thousand (Ukrinform,
2023). Migration as a result of the war has a brightly
expressed gender face. The war also exposed and
exacerbated existing gender problems and inequalities in
society, such as the unequal division of labour, the imposition
of service domestic labour on the shoulders of women, etc.,
and brought them beyond the borders of Ukraine. The
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problems faced or may face by this category of Ukrainian
citizens are also issues that require the improvement of
mechanisms for preventing and combating domestic violence
and gender-based violence.

The need to deploy mechanisms for preventing and
combating domestic violence that would meet the new
challenges of today is guided by paragraphs 19 (b) and
21 (c) of the recommendations set out in the Concluding
Observations of the UN Committee on the Elimination
of Discrimination against Women to the eighth periodic
report of Ukraine on the implementation of the Convention
on the Elimination of All Forms of Discrimination against
Women, in particular on the elimination of all possible
obstacles to women's access to justice and on ensuring the
application of the Convention, Optional protocol and
General Recommendations of the UN Committee by all
branches of government as a basis for laws, court decisions
and policies on gender equality and improving the situation
of women (United Nations, CEDAW, 2017). The draft act is
also aimed at implementing the recommendations of the
general nature of the UN Committee on the Elimination of
Discrimination against Women, provided to Ukraine based
on the results of consideration of notification 87/2015 in
the order of application of the Optional Protocol to the
Convention on the Elimination of All Forms of Discrimination
against Women (General recommendations adopted by the
UN Committee on the Elimination of Discrimination against
Women No. 1-37, 2019).

On 20 May 2022, the Committee of Ministers of the
Council of Europe adopted a new Recommendation on the
Protection of the Rights of Migrant Women and Girls,
Refugees and Asylum Seekers, which provides for
measures to better respond to the needs and challenges
they face: from appropriate transit and admissions to
meeting their health needs or establishing a gender-
sensitive asylum policy (Levchenko, 2022). This document
provides recommendations to Member States on the needs
of women in the field of social services, employment, and
education, ensuring that public policy fully contributes to the
integration and empowerment of migrant women and girls,
refugees, and asylum seekers. This recommendation
provides specific advice to Council of Europe member states
on how best to protect, in particular, Ukrainian refugees from
all forms of violence, to support victims, and to ensure the
responsibility of perpetrators.

Methods

The study is based on the method of a comprehensive
systematic study of the socio-political and regulatory
situation that has developed in Ukraine and the countries of
temporary stay of its citizens due to the need to protect
against large-scale armed aggression by the Russian
Federation and the need for further deployment of measures
for social and legal protection of this category of citizens.

In accordance with the purpose and objectives of the
study, during the work on the article, analysis, synthesis, and
induction were used, as well as a hypothetical-deductive
method, which was used in connection with forecasting the
effectiveness of improving the normative and legal
regulation of protection against domestic violence of
Ukrainian citizens temporarily staying abroad.

With the help of analytical-synthetic and inductive
methods, the processing and generalization of measures
aimed at protecting against domestic violence in different
countries of persons who are refugees were carried out, and
the main subjects of such protection were identified. The
dialectic of legal and organizational support for combating
violence against women and domestic violence in the works
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of foreign and Ukrainian scientists is analyzed by the method
of integrative knowledge.

In addition, special methods were used, first of all —
theoretically-legal and specially-legal, which provided
coverage through the political and legal prism and with
the use of legal terminology of the situation that has
developed in Ukraine and the world due to large-scale
armed aggression.

The study used other general scientific and unique legal
methods, which contributed to increasing the study's
complexity, consistency, and completeness. The article
contains links to 32 sources.

Theoretical Framework or Literature Review. The
problem of building national mechanisms for responding to
cases of domestic violence and gender-based violence
against citizens abroad is of exceptional relevance. It is the
subject of a number of scientific research.

Thus, Karin Wachter, Jessica Dalpe, Laurie Cook Heffron,
exploring the peculiarities of conceptualizing the needs
associated with domestic violence among women who have
moved to the United States as refugees, emphasize the
discrepancy between the indicated needs of women, primarily
social and established practical approaches, and also offer
culturally competent practices for survivors of domestic
violence (Wachter, Dalpe, & Heffron, 2019).

Amy R. Friedman appreciates the role of refugee women
as a pillar and emotional support for families and
communities, broadcasting sociocultural aspects and caring
for children and the elderly. At the same time, the author
emphasizes the paradoxical situation in which resettlement
to another country in order to avoid violence and persecution
causes a stressful situation associated with acculturation,
which, in turn, can provoke the use of domestic violence.
At the same time, the researcher identifies international
organizations, communities, and medical and social workers
in the United States of America as subjects of combating
domestic violence (Friedman, 2016).

Studying the situation of domestic violence against
women during pregnancy, N.Hammoury, M. Khawaja,
Z. Mahfoud, R.A. Afifi, and H. Madi chose Palestinian
refugees in Lebanon as the object of study. Referring to the
reasons for the violence as low level of education,
gestational age, fear of a man or someone else in the house,
and unwanted pregnancy, the authors do not focus on the
specifics of the status of a displaced woman. However,
they note the obvious violence against pregnant women
among Palestinian refugees in Lebanon. The researcher
identifies healthcare institutions as key stakeholders in
combating such violence, emphasizing that doctors should
report relevant information to the appropriate authorities
(Hammoury et al., 2009).

Gail Mason and Mariastella Pulvirenti found a persistent
correlation between hiding the facts of domestic violence
among female refugees in Australia and the sociocultural
status of the community (refugee community) in which they
are located. Researchers focus on the need to support
former refugees to strengthen their position in the new
country by developing an understanding of community
resilience as a multidimensional rather than homogeneous
process (Mason, & Pulvirenti, 2013).

Investigating the factors influencing domestic violence
among African refugees that make up the Liberian
community in South Australia, Lana Zannettino identifies as
a significant factor in such violence the traumatic effect that
was caused by war, loss, and displacement, mediated
through cultural, socio-economic, and family aspects. The
subjects of combating violence are the Central Domestic
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Violence Service (CDVS) and the Department of Immigration
& Citizenship (DIAC) (Zannettino, 2012)

The large-scale armed aggression of the Russian
Federation against Ukraine actualizes the issue of domestic
violence. And if in February-April 2022 the number of
appeals to law enforcement agencies and the hotline of the
NGO "La Strada-Ukraine" decreased, then from the second
half of 2022 there was an upward trend. Internal and
external displacement, psychological and emotional stress,
economic problems, etc. become factors in the increase in
the level of violence. This thesis is reasonably defended by
the Secretary General of the Council of Europe Marija
Pej€inovi¢ Buri¢ (Pejcinovi¢-Buri¢, 2022). Olha Stefanishyna,
Deputy Prime Minister of Ukraine for European and Euro-
Atlantic Integration (Stefanishyna, 2023), also does. The
growth trend is also emphasized by legal scholars
(Kharytonov, Volodina, & Malynovska, 2021; Teremetskyi,
& Kolodchyna, 2022; Timofieieva, 2022) and others.

Thus, S.O. Baranov draws attention to the fact that the
war caused both an increase in the number of cases of
domestic violence and an increase in the cruelty of rapists.
The researcher also draws attention to the problem of
combating domestic violence, which is committed against
persons who were forced to leave Ukraine (Baranov, 2022).

Considering the raised issues, M. M. Lehen'ka points to
such reasons for the intensification of domestic violence
against Ukrainian citizens who temporarily went abroad as
lack of information on the subjects of combating violence,
ignorance of the legislation, and sometimes the language of
the host country, fear of deportation, etc. (Lehen'ka, 2022).

The consensus of scientists, politicians, and practitioners
on the increase in the number of cases of domestic violence
among migrants in general and refugees from military
conflicts, in particular, requires closer scientific attention to
this problem and taking measures to improve the relevant
regulatory framework aimed at preventing such violence.

Results

In 2017, a number of legislative measures were taken
in Ukraine aimed at strengthening the fight against domestic
violence and bringing Ukrainian legislation in line with
international standards, in particular, the provisions of
the Council of Europe Convention on preventing and
combating violence against women and domestic violence
(Istanbul Convention). Thus, the Law "On Prevention and
Counteraction to Domestic Violence" was adopted and
amendments to the Criminal Procedure Code of Ukraine
were made. These changes had a positive impact on
the situation regarding the prevention and counteraction to
domestic violence and allowed government agencies
and law enforcement agencies to respond to cases of vio-
lence effectively.

At the same time, the situation of assistance in cases of
domestic and gender-based violence against Ukrainian
citizens who are abroad remains quite problematic. Among
those who left the country, according to various studies,
90 % are women and children since most men aged 18 to
60 are obliged to stay in Ukraine per the requirements of
martial law. UNICEF reported that a month after Russia's
invasion of Ukraine, 4.3 million children — more than half of
the country's estimated 7.5 million child population — were
displaced. At the same time, numerous studies by both
domestic and foreign authors show that the armed conflict
and the associated need for an urgent change of place of
residence are in themselves a powerful catalyst for an
increase in the number of cases of domestic violence.

Currently, there are no statistics on the number of
Ukrainian citizens abroad who suffer from gender-based
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violence, in particular domestic violence. However, it should
be borne in mind that, as a rule, between 90 and 95 % of
victims of domestic violence are women. According to the
OSCE, seven out of ten Ukrainian women aged 15 and older
experienced psychological, physical, or sexual violence
committed by a partner or other person during their lives. At
least three out of ten Ukrainian women have experienced
such violence over the past year (Women's Well-being and
Security, 2019). The National Hotline for the Prevention of
Domestic Violence, Human Trafficking, and Gender
Discrimination receives appeals from victims of domestic
violence abroad. Thus, for the period from 01.01.2022 to
31.12.2022, the National Hotline received 38,472 appeals.

In particular, 2,804 appeals were received from
women/men and members of their families regarding
requests from abroad (7.3 % of the total number of
appeals). The number of appeals tends to increase starting
from June 2022.

As for the prevention of domestic violence abroad,
409 appeals were received, in particular, regarding
psychological violence — 205 appeals; physical violence —
118 appeals; economic violence — 76 appeals; and sexual —
10 appeals. The largest number of appeals came from
Poland, Germany, and France. Appeals are also received at
the National Hotline for Children and Youth.

In contrast to the already mentioned mechanisms for
preventing and combating domestic violence that exist in the
national legislation, Ukrainian citizens who are abroad are
noticeably limited in this regard. Even when the host state
has mechanisms to ensure the protection and access to
justice for victims of domestic violence, Ukrainian citizens
often cannot use them on their own for various reasons, in
particular, due to lack of proper legal knowledge, ignorance
of the language, threats from the offender, etc. In this regard,
citizens of Ukraine who are abroad and suffer from gender-
based, and in particular domestic, violence may be
particularly vulnerable and need additional protection. It
should be noted that Ukraine's obligations to protect human
rights also apply to its citizens abroad, which is provided for
by several international documents.

Thus, Article 5 of the Vienna Convention on Consular
Relations imposes on states the authority to protect the
interests of their citizens in the host country, in particular by
assisting them and facilitating, exercising, or ensuring the
proper representation of their citizens, who, for certain
reasons, they cannot protect their own rights and interests,
in judicial and other institutions of the host state.

In accordance with Article 2 of the UN Convention on the
Elimination of All Forms of Discrimination against Women,
States undertake to legally protect women's rights on an
equal basis with men and to ensure, through competent
national courts and other state institutions, effective
protection of women against any act of discrimination, as
well as to take all appropriate measures to eliminate
discrimination against women by any person, organizations
or enterprises. At the same time, we draw attention to the
extension by the Convention of the powers to protect
women's rights to other state institutions, which is extremely
important in terms of our research.

According to para. 21, 24(b) of General Recommendation
No. 35 on gender-based violence against women, which is
an update to General Recommendation No. 19, States must
show due diligence, which is manifested in the need to adopt
and implement various measures to combat gender-based
violence by non-state actors. The implementation of
this recommendation requires a regulatory framework,
organizational institutions, and a well-developed system for
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combating gender-based violence, as well as ensuring the
effective performance of relevant functions in practice,
which is supported and faithfully implemented by all officials
and authorities (Committee on the Elimination of
Discrimination against Women [CEDAW], 2022). The UN
Committee on the Elimination of Discrimination against
Women recommends that states strengthen the
implementation of their responsibilities in the field of
combating gender-based violence against women both on
their territory and extra-territorially (CEDAW, General
Recommendation No. 35, 2022).

Despite the fact that States act, as a rule, on the principle
of territorial jurisdiction, para. 12 of General Recommendation
No. 28, concerning the basic obligations of States Parties
under Article 2 of the Convention on the Elimination of
All Forms of Discrimination against Women, guides
government institutions that they are responsible for all their
actions affecting human rights, regardless of whether the
persons concerned are in the relevant territory (CEDAW,
General Recommendation No. 28, 2022).

In July 2019, the UN Committee on the Elimination of
Discrimination against Women considered essentially the
first individual complaint against Ukraine in accordance with
the Optional Protocol to the Convention on the Elimination
of All Forms of Discrimination against Women (notification
87/2015). In its conclusions, the Committee recognized
Ukraine's violation of a number of articles of the Convention
due to the inaction of a foreign diplomatic mission of Ukraine
in providing assistance to a citizen of Ukraine who suffered
from domestic violence, who, as a result, lost custody of
the child. In addition to individual recommendations in this
case, the Committee also made a number of general
recommendations addressed to Ukraine, in particular: (1) to
guarantee, taking into account the provisions of the
Convention and the norms enshrined in the Constitution of
Ukraine, the effective provision of consular protection to
Ukrainian women in vulnerable situations abroad; (2) to
provide legal assistance in gaining access to justice and all
legal guarantees of protection, including gender-based
discrimination and disputes concerning the custody of
children, women who are abroad and are victims in need of
assistance; (3)to ensure comprehensive training of
consular personnel in matters relating to the conventions
that Ukraine has ratified or acceded, including the
Convention on the Elimination of All Forms of Discrimination
against Women (Committee on the Elimination of
Discrimination against Women [CEDAW], 2019).

The extraterritorial effect of the state's obligations to
protect human rights, particularly concerning its citizens
abroad, is also enshrined in European standards. Thus,
according to Article 1 of the European Convention on
Human Rights, states guarantee to everyone under their
jurisdiction the rights and freedoms defined by the
Convention. Although, as a general rule, the jurisdiction of a
state is limited to its territory, over which a particular state
exercises its powers, the European Court of Human Rights,
in its practice, has established a number of exceptions to
this rule. In particular, the jurisdiction of the state may extend
to the actions of public authorities that create consequences
outside its territory (Al-Skeini and others v. the United
Kingdom, 2011).

According to the practice of the Court, the extraterritorial
jurisdiction of the State can be established in one of two
ways: on the basis of power (or control) exercised over the
applicant's person (ratione personae), and on the basis of
control that is actually exercised over the relevant foreign
territory (ratione loci) (Guide on Article 1 of the European
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Convention on Human Rights, 2022). As noted in the cases
of Al-Skeini and others v. the United Kingdom and
Bankovich and others v. Belgium, the actions of diplomats
and consular officials residing in the territory of a foreign
state in accordance with the provisions of international law
may be considered the exercise of jurisdiction when such
officials exercise power or control over other persons
(Al-Skeini and others v. the United Kingdom, 2011; Bankovi¢
and others v. Belgium, 2001). In the case of Cyprus
v. Turkey, the Court noted that the citizens of the State are
partly under its jurisdiction, regardless of where they are
located, and the authorized persons (agents) of the State,
including diplomats and consular officials, not only
themselves remain under its jurisdiction while staying
abroad, but also bring other persons "within the jurisdiction”
of that State, to the extent that in which they exercise
authority over such persons. To the extent that as long as
their actions or omissions affect such persons, there is a
responsibility of the state (Cyprus v. Turkey, 1975). Thus,
through the actions of officials of foreign diplomatic missions
to prevent and counteract gender-based, and in particular
domestic, violence committed against its citizens, the state
implements its international obligations to protect human
rights. Accordingly, the inability to implement appropriate
protection in the appeals of affected citizens may violate
Ukraine's international obligations, particularly the European
Convention on Human Rights.

On 20 June 2022, the Verkhovna Rada ratified the
Council of Europe Convention on preventing and
combating violence against women and domestic violence
(Istanbul Convention) (On ratification of the Council of
Europe Convention on preventing and combating violence
against women and domestic violence, 2022), and on
1 November 2022, the Convention entered into force. The
provisions of the Istanbul Convention indicate the
possibility of extraterritorial application of the Convention
when it comes to the protection of affected citizens of
the state. Thus, in accordance with Article 2(2) of the
Istanbul Convention, the parties are encouraged to apply
this Convention to all victims of domestic violence.
Article 44(2) of the Convention provides that the parties
shall endeavour to take the necessary legislative or other
measures in order to establish jurisdiction over any offence
established under this Convention if the offence is
committed against one of their citizens or a person
permanently residing in their territory (Council of Europe
Convention on preventing and combating violence against
women and domestic violence, 2022).

The Constitution of Ukraine guarantees the care and
protection of its citizens who are outside its borders
(Constitution of Ukraine, 1996). According to the Consular
Statute of Ukraine, approved by the Decree of the President
of Ukraine no. 127/94 of April 2, 1994, consular offices of
Ukraine protect the rights and interests of Ukrainian citizens
abroad. The consul is obliged to take measures to ensure
that citizens of Ukraine fully enjoy all the rights granted to
them by the legislation of the host state and international
treaties to which Ukraine and the host state are parties, as
well as international customs. The consul is obliged to take
measures to restore the violated rights of citizens of Ukraine
(On the Consular Statute of Ukraine, 1994).

In its concluding remarks to Ukraine's eighth periodic
report in 2017, the Committee on the Elimination of
Discrimination against Women recommended that Ukraine
remove all possible obstacles to women's access to justice,
ensure that the Convention, the Optional Protocol, and the
General Recommendations of the Committee are sufficiently
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known and applied by all branches of government, including
the judiciary, as a basis for laws, judicial decisions and
policies on gender equality and women's improvement.

In the National Action Plan for the implementation of
the recommendations set out in the concluding
observations of the UN Committee on the Elimination of
Discrimination against Women to the eighth periodic report
of Ukraine on the implementation of the Convention on the
Elimination of All Forms of Discrimination against Women
until 2021, Ukraine confirmed its commitment to implement
these recommendations (On the approval of the National
Action Plan, 2018).

At the same time, the legislative framework in terms of
ensuring counteraction to gender-based violence, in
particular, domestic violence against Ukrainian citizens who
are abroad, remains clearly insufficient. First of all, the
problem lies in the absence of a subject of counteraction to
such violence outside Ukraine, which requires a regulatory
and legal settlement.

Such a settlement can be carried out by adding foreign
diplomatic missions of Ukraine to the list of entities
implementing measures in the field of prevention and
counteraction to domestic violence and gender-based
violence. To do this, it is necessary to amend part 3 of
Article 6 of the Law of Ukraine "On Prevention and
Counteraction to Domestic Violence" and paragraph 3
of part 1 of Article 7-1 of the Law "On Ensuring Equal
Rights and Opportunities for Women and Men" (2005) and
to supplement the Law "On Prevention and Counteraction
to Domestic Violence" (2017) by Article 12-1, which would
provide for the powers of foreign diplomatic missions of
Ukraine in the field of prevention and counteraction to
domestic violence. Such powers include ensuring the
provision of information and assistance in obtaining legal
assistance to citizens of Ukraine on prevention and
counteraction to domestic violence and, if necessary,
assistance in their return to Ukraine.

It should be noted that the expansion of authorized
entities in this area has already been applied in 2017 by
including such specially not authorized entities in this area
as centers for the provision of free secondary legal aid,
courts, and the prosecutor's office, which has ensured a
positive impact on the system of combating domestic
violence in Ukraine.

Discussion and conclusions

The pattern of growth of gender-based violence, in
particular domestic in the refugee environment as a result of
conflicts, is scientifically substantiated, which actualizes this
problem in the context of large-scale armed aggression of
the Russian Federation against Ukraine and an
unprecedented number of Ukrainian citizens forced to go
abroad temporarily. This category of persons requires
additional special social and legal protection, the
implementation of which is possible subject to the
improvement of current legislation.

This problem can be solved by legislatively expanding
the list of entities implementing measures in the field of
prevention and counteraction to domestic violence and
gender-based violence by including foreign diplomatic
missions of Ukraine and determining the powers of the
latter in this area.

These legislative innovations will ensure the
improvement of the mechanism for responding to cases of
domestic violence and gender-based violence against
Ukrainian citizens who are abroad, deploying additional
guarantees of equal rights and opportunities for women and
men, combating discrimination on the basis of sex by
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expanding the range of actors implementing measures to
prevent and combat domestic and gender-based violence,
which will allow to effectively implement international
standards for combating violence and protecting human
rights; improving the access of Ukrainian citizens who have
suffered from domestic violence and gender-based violence
abroad to justice and all legal guarantees of protection in the
host state will provide preconditions for the establishment
abroad by the Government of Ukraine in cooperation with
international and public organizations of Centres for
assistance to the rescued.
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YAOCKOHANEHHSA HALIOHAIIBHOIO MEXAHI3MY PEATYBAHHA HA BUNAOKW QOMALIHBbOIO HACUNNbCTBA
TA HACUINbCTBA 3A O3HAKOIO CTATI CTOCOBHO NrPOMAAAH YKPAIHM 3A KOPJOHOM

BcTyn. BuceimneHo cycninbHi npob6rnemu cmocoeHo 3abe3neyeHHs1 8 YKpaiHi npae nro0uHU 3a2anom i 3axucmy 2pomadsiH 8id doMawHbL020
ma reHdepHO 3yMO8JIEHO20 Hacus/ibcmea 30KpeMa, siki Habynu ocobiueoi akmyanbHocmi eHacnidok noeHoMacwmabHoi 36poliiHol azpecii pocilicb-
Koi ¢hedepauii.’ 3 nocunaHHsaM Ha MiKHapoOHi HOpMamueHo-npaeoei akmu o6rpyHmMoeaHa Heo6xidHicmb 0co6/1ue020 NPagoeo2o i coyiaibHO20
3axucmy euMyweHuUx nepecesieHyie, 30KpeMa mux, siki euixanu 3a Mexi YkpaiHu.

MeToawu. [ocnidxeHHs 6a3yembcsi Ha Memoduyi KOMMIEKCHO20 CUCMEMHO20 8UBYEHHS CYCMiNIbHO-MOJIIMUYHOI i HOpMamueHo-npasoeoi
cumyauii, uyo cknanacs e Ykpaidi ma kpaiHax mum4acoeozo nepebyeaHHsi if 2pomadsiH, y 38'si3Ky 3 Heob6xiOHicmto 3axucmy eid wupokoMmacwma6bHoi
36poliHoi azpecii pocilicbkoi gpedepayii i nodanbwum po32opmaHHaM 3axodie u,000 coyiabHO-MPago8o20 3axucmy uiel kamezopii 2pomadsiH.

Pe3ynbTaTtu. [lpoaHanizoeaHo U y3azanbHeHO O0CidxeHHs1 uj000 3anobizaHHs i npomudii doMawHbLOMY Hacunbcmey ceped bGixeHyie y
Pi3HUX KpaiHax. BusiesieHo HU3Ky ¢ghakmopie, siki cnpu4uHsiromb 3a20CMpPeHHs1 cumyayii came 8 cepedoeulyi sUMyweHUX rnepecesieHyis, Wo, y ceor
Yyepay, suMazae nocusieHHs1 npaso3axucHoi po6omu i3 yieto kamezopieto oci6 i3 60Ky cy6'ekmie 3anobizaHHsi ma npomudii doMawHLOMY HacuJlbC-
mey. Ocobnuey yeaz2y npudineHo cumyauii uj000 couianbH020 3axucmy 2pomadsiH YKpaiHu, siki 3 Memoro ybe3neyeHHs1 8id pe3ysibmamie noeHo-
Macwma6Hoi 36poliHoi azpecii pocilicbkol ¢hedepauii 6ynu 3myweHi euixamu 3a Mexi ceoei kpaiHu. O6rpyHmoeaHo me3y w000 Heob6xiOHocmi no-
cusieHHs1 coyianbHO20 U MPasoeo20 3axucmy euuje3a3HavyeHol kamezopii oci6 ei0 doMawHL020 ma r'eHOepHO 3yMOEJIEHO20 Hacus/libcmea.

BucHoBku. [lidkpecneHo, ujo ekazaHa cumyauisi noe'sizaaHa 3 06MexeHHsIM Moxxiueocmel 2pomadsiH YkpaiHu, siki nocmpaxdanu gid do-
MawHbo20 Hacunbcmea, y 4acCmuHi 8UKOPUCMaHHS HasieHUX y KpaiHi nepe6yeaHHs MexaHi3mie 3abe3ne4eHHs1 3axucmy U docmymny do npasocydosi
oci6. [Jo npu4uH mako2o o6MexxeHHs1 Hanexamb: 8i0CymHicmb Ha/leXHUX npaeoeux 3HaHb; OUCKPUMIHayisi 3 60Ky op2aHie enadu depxxasu nepeby-
8aHHS; He3HaHHs1 MO8U; No2po3u 3 60Ky kpueOHUKa mouwo. [Ipu yboMy 3 NocunaHHAM Ha MiXXHapoOHe U HayioHa/lbHe 3aKoHOOdaecmeo euceimyieHo
3acadu nowupeHHs1 30608's13aHb YKpaiHu i3 3axucmy npae sto0uHU Ha if 2pomadsiH, siki nepebysaromb 3a kopdoHoMm. [loeedeHo, W0 po38' siI3aHHs
eKa3aHoi npob6sieMu MoJsiuee WJIsIXOM PO3WUPEHHS nepeniky cy6'ekmie, wjo 30ilicHroromb 3axodu y cghepi 3anobizaHHss ma npomudii domMmawHbLoMy
Hacunbcmey U Hacusibcmey 3a 03HaKol cmami WIIsIXoM eK/Ito4YeHHs1 A0 makoz20 nepesiky 3akopAoHHUX dunioMamuyYyHux ycmaHoe YkpaiHu. Tiok-
pecneHo, w,o nodi6Hi 3axodu nompebyromsb 3aKOHOOa84020 8pe2ysIto8aHHsl, a caMe 8HECEeHHs1 8i0noeiOHuUX 3MiH i donoeHeHb 00 3aKoHie YKpaiHu
"lpo 3ano6icaHHsi ma npomudito doMawHbLOMY Hacunbcmay" i "lIpo 3a6e3ne4YeHHs1 pieHUX npae ma Moxsnueocmell XiHOK i Yosnoeikie". [Ipo2Ho30-
8aHO Mo3umueHi Hacnidku 3a3HayeHUX 3aKOHOMeopYux Hoeayil.

Knio4yoBi cnoBa: KoHeeHyis Padu €eponu i3 3anobicaHHs Hacusibcmea CMoCO8HO XiHOK i dOMawHbO20 Hacunbcmea ma 6opoms6u i3
yumu sssuwamu, OoOMaWHe HacuabCcmeo, 'eHOepHoO 3ymoesieHe Hacubcmeo, 36poliHa azpecisi pocilicbkoi ¢hedepauyii npomu YkpaiHu, ykpaiHcbKi
2pomadsiHu 3a KOpAOHOM, O0MTOMO2a MocmpaxXoasum.

ABTOpY 3asIBNSOTb NPO BiACYTHICTb KOHMMIKTY iHTepeciB. CnoHcopy He Bpanu yvacTi B po3pobreHHi AocnimkeHHs; y 36opi, aHanisi un
iHTEepnpeTaLii AaHuX; y HanucaHHi pykonucy; B pilleHHi Npo ny6nikavijto pe3ynbTaTis.

The authors declare no conflicts of interest.The funders had no role in the design of the study; in the collection, analyses or interpretation of
data; in the writing of the manuscript; in the decision to publish the results.

1 36epexeHa opdorpadisi aBTopiB.

ISSN 1728-2195 (Print), ISSN 2218-2063 (Online)



~44 ~ B 1 C H U K KuiBcbkoro HauioHarnbHOro yHisepcurety imeHi Tapaca LlleBueHka

YOK 349.4
DOI: https://doi.org/10.17721/1728-2195/2024/2.128-8
lOpin HOCIK, kaHAa. ropua. Hayk, Aou.
ORCID ID: 0000-0002-3608-2955
e-mail: yuriinosik@knu.ua
KniBcbkui HauioHanbHUM yHiBepcuteT iMeHi Tapaca LleBuyeHka, KuiB, YkpaiHa

BU3HAHHSA AOroBOPY YKINIAAEHMUM SIK CNOCIB 3AXUCTY LUMBINIbHUX NMPAB
Y 3EMENbHUX NPABOBIAHOCUHAX: TEOPIA TA CYAOBA NPAKTUKA

BcTyn. AkmyanbHicmb memu docnioxeHHsI 06yMoesieHa eUKJIUKamMu 06'ekmueHo20 U cy6'ekmueHO20 xapakmepy, siki 6e3-
nocepedHbO ennuearoms Ha 30ilicHeHHS i rpucAuKyiliHull 3axucm nopyweHux op2aHamu depxasHol eniadu ma micyeeo20 camo-
8psidyeaHHs1 YueinbHUX npae y 3emesibHUX 8iGHocuHax. 3a makux ymoe cyou admiHicmpamueHol, yueinsHol ma 2ocrnodapcbkol
ropucAukyii ympumyromscs i akmueHo20 emisieHHs1 y cydoey npakmuky iHHoeauiliHux nidxodie i3 peanizayii nosoxeHb cm. 55
KoHcmumyuii YkpaiHu uyo80 eusHaHHs1 y200u yKnadeHor y criopax, npedMemoM SIKUX € 3axucm YueinbHuUx npae Ha 3emesnbHi
0OinsiHku Oep)xaeHoOi YU KOMYHaslbHOI enacHocmi. Y Haykoeux AOKmMpuHax YueifibHo20, 3eMesIbHO20 fpaea eU3HaHHs1 002080PpY
YKnadeHUM sIK criocoby 3axucmy yueinbHUX i 3eMesIbHUX npae y 3eMesIbHUX 8i0HOCUHax 3anuwaembcsi Maso docnidxeHum. Bu-
X0054U i3 Ybo20, Mema OocJliOKeHHSI noJsisiaae y momy, abu po3Kpumu HayKogo-meopemu4Hi 3acadu uj000 MoXxueocmi eu-
3HaHHS cyO0oM yKiadeHo20 002080pYy SIK HallexHo20 U egheKmueHo20 crnocoby 3axucmy yueinbHUX npae y 3emesibHUX rpaeoeio-
HOCUHax, i Ha yili ocHosi c¢hopmynroeamu HayKoei e UCHOBKU ma rnpakmuyHi pekomeHoauil.

MeToawu. [ocnidxeHHsi npoeedeHO 3 sUKOpUCMaHHSIM maKux Mmemodie, sik-om: dianekmuyHull, akcioso2iyHul, iHcmumy-
yioHanbHul, aHanisy, cuHme3sy, iHAykuii, dedykuyii, icmopu4Hull, KoOMnapamueHul, hopmMasibHO-002MamuYyHO20 MilyMa4yeHHsl, eu-
KopucmaHHs1 Mamepiasie cydoeoi npakmuku.

Pe3ynbTatu. Po3kpumo ropuduyHy npupody makoz2o crnocoby 3axucmy yueinbHuUx rnpae, sk UsHaHHs1 o2080py yKia-
JdeHUM, roKa3aHo U020 PO3yMiHHSI ¥ HayKoeux OOKMpPUHax YueinibHo20 U 3eMesIbHO20 fpaea ma e cydoeill npakmuyi, a makox
doeedeHO MOXsiugicmb 06paHHs1 cydOM mako20 crocoby 3axucmy yueinbHux npae y ny6iyHo-npueamHux 3emMesibHuUx eiGHocu-
Hax 3 o259y Ha ocobnueocmi 06'ekmis, cy6'ekmia, 3micmy, niocmas, ymoe, cnocobie, Nopss0Ky 6 UHUKHEHHS, 3MiHU ma npunu-
HEeHHs1 3eMeJIbHUX i NOEOHaHUX i3 HUMU MallHo8UX paso8iOHOCUH.

BucHoBKU. Bu3HaHHs yknadeHum Go2080py Kyniesi-npodaxy 3emesibHOI QinsiHKu 3 nidcmas, ymoe i 8 nopsioky, nepeoc-
6ayeHoMYy 3aKOHOM, MOXKe 6ymu 3acmocogaHe cyOoM sIK HanexHull i egpekmueHull crnocib 3axucmy nopyweHux npas y ny6niyHo-
npueamHux 3eMesibHUX MPaeos8iOHOCUHax, Wo y3200yembcs 3i cm. 55 KoHcmumyuii Ykpainu, MixxnapoOHo20 nakmy npo 2po-
MmadsiHcbKi ma nonimuyHi npaea, KoHeeHuii npo 3axucm npae i ocHosHuUX c80600 J/IIOOUHU, SIKi € 4aCMUHOI0 HayioHalbHO20 3akKo-
HoOaecmea YkKpaiHu.

Knou4yoBi cnoBa: 3axucm yueinbHux npae, 3emesbHi npaea, pe4yoei npaea, eUsHaHHs1 002080pY yKnadeHUM, ny6siyHo-

npueamHi 3emMenbHi NpaeoeiOHOCUHU, MPUHYUNU YUeinbHO20 npaea, 00208ipHe Npaeo, NPaeo3acmocyeaHHs.

BeTyn

AKTyarnbHiCTb TEMW OOCHISKEHHS AeTEPMIHOBaHa 00'ekTVB-
HUMW €KOHOMIYHUMU, couianbHUMK, MNONITUYHUMK, AeMorpa-
iYHUMN, EKOMOTYHUMW Ta IHLLUMMW BUKITMKAMW, OLHI 3 SKUX
icCHyBanu 1 He Gynu nogonawi 4o no4vaTky NoBHoMacLuTab-
HOrO BTOPrHEHHSA POCIACBbKUX BINCbK Ha TEpUTOpID YKpaiHu
(HesaBepLLEHICTb 3eMernbHOI pechopMu, BiQHICTE HaceneHHs,
KniMaTW4Hi 3MiHW, OCTYN A0 BUKOPWUCTaHHSA 3eMili Ta Npupo-
OHUX pecypciB, AvBepcrdikaLis eKOHOMIKW, 3anyyYeHHs iHBe-
CTULIA Y EKOHOMIYHWA | couianbHU PO3BUTOK TEpPUTOPIN
TOLLO), iHWi 3'sBMnMCs nig Yac NpOrosioleHHs BOEHHOIO
cTaHy (oKkynauisi, 4eoKynauis TepuTopil, perokadisi BApOOHW-
uTBa, eBaKyauid, MiHyBaHHSA 3eMerb, PyWHaLis eKOCUCTEM,
XWUTNa, LinicHMX ManHOBMX KOMMSIEKCIB, hopTrdikauis ToLo)
i 6e3nocepegHbO BNMBAKOTL HA 3OIMCHEHHS Ta OPUCOUKLIN-
HWI 3aXUCT NOPYLLEHWUX OpraHamun AepxxaBHol Briaam i micLe-
BOr0 CaMOBpsiAyBaHHsi, IXHIMW NocaoBMMU 0cobamMm UMBInb-
HMX NpaB i3NYHKX i PUANYHUX OCib y cdepi 3eMenbHUX, a
TakoX MOEAHaHWUX i3 HAMW MaHOBMX Ta iHLWIMX BWUAiB Mpu-
BaTHO-MYyGNi4YHMX CycninbHUX BigHOCKH. HeobxigHicTb npose-
[EHHS UbOro HayKoBOrO MOLUYKY OOYMOBMIEHA TAKOX YMHHU-
KaMu Cy6'eKTMBHOIO XapakTepy, NOB'A3aHMMM, 3 O4HOro OOKY,
3 iHCTUTYLiNHO-NpaBoBUM 3abe3neyYeHHsIM  peryroyoro
BMMUBY Ha YYaCHWKIB CYCMiNbHUX BiQHOCWH i 4OOEpXaHHAM
BMMOT 3aKOHY, 3 iHLLOro — 3abe3neyeHHsIM BinbHOro AoCTyny
[0 npaBocyaas ocib i rpoMaackbKocTi Ta B1Ubopy, BignoBigHO
0o c1. 55 KoHctuTyuii Ykpaiin, onTumansHux i epeKTBHUx
crnocobiB Cy10BOro 3axucTy MOPYLUEHMX OpraHaMu OepXXaB-
HOI Bragu Ta MicLeBOro caMoBpsidyBaHHS, IXHIMW nocago-
BMMU 0ocobamy LMBINbHUX NpaB y cdepi BUKOPUCTAHHS Ta
OXOpPOHU 3eMrli B yMOBax Aii MPaBOBOro pexvMy BOEHHOIO
CTaHy B YKpaiHi.
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MoTpeba y npoBedeHHi HaykoBOro MoOLIyKy BUOOPY
edeKTMBHMX CNocobiB 3aXUCTy LIMBINbHUX NpaB y 3emenb-
HWUX BiAHOCMHAX 3yMOBIIEHa TaKOX iCHYYMMK NpobrneMamm
y MPaKTULi BUPILLEHHS 3EMENbHNX | NOEQHAHNX i3 HUMW Man-
HOBMX Ta iHLWNX BIOAHOCWH, OCKINbKMN Cyan agMiHICTPaTMBHOI,
LUMBINbHOI i FOCNOAApPCHKOi IOPUCOMKLIT YTPUMYKOTECSA Bif,
aKTUBHOIO BTIMEHHS Y Cy40BY NPaKTUKY iHHOBALNHMX NigXxo-
AiB i3 peaniszadii nonoxeHb cT.55 KoHcTuTyuii Ykpainu
OO0 BW3HAHHSA yroau yKrnageHow y crnopax, npeaMeTom
AKNX € 3aXUCT UMBINbHUX NPaB Ha 3eMenbHi AiNsHKN gepxa-
BHOi Y/ KOMYHanbHOI BnacHocTi. ToMy Ang cydis 3anuiia-
I0TbCA BIOKPUTUMWU MNWUTaHHA, SKi NOTpebyloTb HayKoBO-
TEOPETUYHOro OOIrPYHTYBAHHS LWOAO BM3HAHHS OOrOBOPY
yKrnageHum y pasi HabyTTa npaBa BNacHOCTI, NpaBa opeHau,
cynepaiuito, emdiTeB3NUCY, PEHTU Ha 3eMenbHi AiNsSHKK
AepKaBHOI | KOMyHanbHOI BMACHOCTI.

HaykoBui noLwyK po3B'A3aHHA UMX Ta iHWWX NUTaHb
YCKNaaHIETLCA N TUM, LLO B Cy4aCHUX NPaBOBUX OOKTPUHAX
LMBINIbHOrO, 3eMenbHOro, rocrnogapcbKoro, agMiHicTpaTme-
HOro MaTepianbHOro i NpoLecyarnbHOro npaea 36epiraeTbcst
CTEpPEeoTUNHUA NiaXia A0 PO3MEXYBaHHA HAyKOBUX MOLLYKIB
3a OKpeMMMU rany3siMy NpaBoBOI cucTemMu. Y pisHi nepioam
po30ynoBM  YKPAIHCLKOI  AepXXaBHOCTI  AoChigXKyBanuch
meTogonoriyHi (O3epa, 2001; KysHewosa, 2009; MorpibHun,
2009), TeopetuuHi (Kot, 2017), 3akoHopasui (Cnacubo-
dateeBa (Pen), 2020), porosipHi (BepseHo, 2006) 3acagw,
a TakoX npakTu4Hi npobnemu (Apema, 2009) wopo cnoco-
6iB Cy10BOro 3axmcTty abo LmBinbHMX, abo X rocnogapCbknx
yn 3emenbHMX nNpas (Msrkoxon, 2014).

[MpoTe NUTaHHA WOAO BU3HaHHS OOroBOpY YyKNageHuMm
AIK Cnocoby 3axUCTy UMBINbHUX i 3eMenbHUX NpaB y 3e-
MernbHMX BiAHOCMHAX 3anuvLIalTbCa ManofocChigKeHUMMU,

© Hocik KOpin, 2024
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OCKiNbKM BYEHI B ranysi LuBinbHOro npasa o6MexXyoTb CBOI
nowykn Hopmamu cT. 16 Ta iHwux LUK Ykpainu, y ranysi
3eMenbHoro npaea — Hopmamum cT. 152 3K Ykpainum, rocno-
Japcbekoro npasa — Hopmamu cT. 20 'K YkpaiHn, y gkux He
nepenbayeHo Ha3BaHOrO CMocoby 3axucTy MopyLUeHMX
UMBINbHMX NpaB., O HeraTMBHO BMMMBa€e Ha ePEeKTUBHICTb
X 3axXMCTy B CcyAax i CroHykae no3unsadis 3BeptaTtncs go €C
i3 NpaB NoAMHW. AHani3 HayKoBMX A)Xepen 3a TeMOo JoCHi-
[PKEHHs1 MoKasye, Lo B Cy4acHWX yMOBax, Komu nocrasno
nUTaHHA Npo BCTyn YKpainu ao €C, akTuBI3yTbCA HayKOBI
MOLUYKN LLOAO MOXIMBOCTI 3aCTOCYBaHHSA CyAamW Pi3HUX
cnocobiB 3axXuUCTy UMBINBHUX NpaB He NuLle B ManHOBKX, a
1y 3emenbHuX BigHoCMHax (PepumiumH, 2020).

Mpy ubOMY iCHYIOTb pi3Hi NiAXOAM A0 MUTAHHA LWOAo
MOXIMBOCTI 1 JOMYCTUMOCTi 3aCTOCYBaHHS Takoro crocoby
3aXMCTY UMBINbHMX NpaB, SK BU3HAHHA CyAOM [OOroBopy
yknageHum. 3okpema, BYeHi i3 LUUMBINbHOro Ta rocnogap-
cbkoro npaea B. C. LWep6uHa, T. B. boHaap BBaXatoTb, LIO
LIK Ykpainn He nepedbadae makozo criocoby 3axucmy
ropyweHoe20 rnpasa, sIK 8U3HaHHS 002080pYy yKrnadeHUM
(lWepbuHa, & BogHap, 2021). BogHo4ac y HayKoOBil OOKT-
puvHi umeinbHoro npasa O. O. Kot, M. M. BenukaHoBa
HayKoBO [0OBOASITb BUCHOBOK, 3a SIKMM i3 MeTok 3abesne-
YeHHs1 e(PEeKTUBHOCTI B 3aXWUCTi MOPYLUEHUX, HEBU3HAHMX
abo ocnoptoBaHMx npas, cBoboA uu iHTepeciB di3nYHMX
ocib, npaB Ta iHTepeciB lOpMANYHMX OCiD, iHTepeciB aep-
)KaBu BUNpaBAaHMM BUOAETLCHA PO3LLMPEHHS NOIMEHOBaHMX
cnocobiB 3axUCTy UMBINbHUX NpaB Ta iHTEPECIB LUMSIXOM
BKIMOYEHHA 00 4.2 cT. 16 UK Ykpainum Takmx cnocobis,
SIK BU3HAHHS1 JOrOBOPY (NPaBoOYMHY) YKrageHnm (Heyknage-
Hum) (KoT, & BenukaHoBa, 2023).

B ykpaiHcbkii Teopii 3emenbHOro mpasa, Xod i 6ynu
npoBedeHi HaykoBi MOWYKM 3 npobnem 3acTocyBaHHS
nepenbadennx y ct. 152 3K YkpaiHu pisHux cnocobis 3axu-
CTy 3eMeNbHUX MpaB, NPOTE MUTAHHA LWOAO MOXIMBOCTI
BMKOPUCTaHHS CyZamMu Takoro cnocoby 3axucTy 3eMernbHUX
i UMBINbHMX MpaB, SIK BU3HAHHSA CyJOM [OroBOpYy YyKnage-
HUM, 3anuwunucb He aocnimkeHnmn (Markoxond, 2014).
[MOACHIOETECA Le TVMM, WO B Cy4acHin Teopii 3eMenbHOro
npaea 3anvalTbCsa YCTaneHUMn CTEPEOTUMNHI YSIBIEHHS
NPO HEMOXMUBICTb NMPUNHATTSA CyAaMu PilLieHb i3 NUTaHb, SKi
BigHECEHI 4O ANCKPELINHNX NOBHOBAaXXEHb OPraHiB AepXxas-
HOI Bnagu i MicLLeBOro caMmoBpsilyBaHHSA y cdpepi perynto-
BaHHA 3eMenbHUX BiOHOCWH (MpuBaTM3auisd, HafaHHA Yy
KOPUCTYBaHHS 3eMeNbHUX AINAHOK i3 3eMerb AepXaBHOI i
KOMyHarnbHOi BMAacHOCTi TOLIO), 32 BMHATKOM BWNafkKis,
npsiMo nepeabaveHnx 3aKOHOM (BM3HAHHS NpaBa Ha 3eme-
nbHy vacTky (nan) (Mpo nopsaok BuaineHHs ..., 2003), npo
HaJaHHSA 3eMerbHOI AiNsSHKM Y BNacHicTb abo opeHay Ans
CTBOpeHHs hepmepcbkoro rocnogapctea) (Mpo depmep-
Cbke rocnogapcrtso ..., 2003). Y ubomy 3B'asky [. B. dea-
YULLWH POBUTL BUCHOBOK, LLIO B iHLLMX BMNaAKax cya He npa-
BOMOYHWIA BMPiLLYBaTK NMUTAHHSA, BifHECEHI 4O KOMNETEHLi
opraHiB BMKOHaB4YOi Brnagu abo opraHiB MicueBOro camo-
BpsiflyBaHHSs, Yy TOMY 4YMCIri NpO nepeAaHHs 3emMenbHol Ai-
NSHKW B NOCTIilHE KOPUCTyBaHHA abo opeHay, Npo yKNageHHs
YM MOHOBMEHHS OOroBopy ii OpeHau, MPO 3MiHy LinbOBOro
npusHayeHHs 3emni Towwo (Pegummn, 2020, c. 283—-284).

3 ornsagy Ha BUKNageHi Bue 06'eKTUBHI 1 Cy6'eKTUBHI
YMHHWKW, CYLOBY NPaKTUKY Ta CTaH HAayKOBWUX AOCIMKEHD i3
nUTaHb cnocobiB 3axUCTy LUMBINbHUX Npa., Y cydax Bbaya-
€TbCA NEepCneKTUBHUM MPOBEAEHHST HAYKOBOrO MOLUYKY
oo TiymayveHHst Hopm cT. 55 KoHcTuTyuii YkpaiHun B yac-
TWHi BUGOPY cnocobiB 3ax1CTy B cydax NopyLUEHNX LmMBinb-
HUX MpaB y 3eMeNnbHUX BiOHOCKMHAX Kpi3b MPU3My HOPM
cT. 16, UK Ykpainu, cT. 152 3K YkpaiHu Woao BU3HaHHA 4O~
roBOpY YKNageHWM SK HanexHoro 1 eekTUBHOro crocoby
3axucTy cyb'ekTMBHMX NpaB No3uBadyis.

ISSN 1728-2195 (Print), ISSN 2218-2063 (Online)

3okpemMa, noTpebyloTb HAyKOBMX BUCHOBKIB Taki Mu-
TaHHA CyAOBOI MPaKTUKW: No-nepLle, Yn € NO30BHa BUMOra
NpoO BU3HaHHA yKNageHuM LOroBopy KyniBni-npopaxy 3e-
MerbHOI AiNSAHKM KOMYHarbHOI BMACHOCTi Y pO3YMiHHi noso-
XeHb cT. 55 KoHcTuTyuii Ykpainu, ctaten 16, 648, 649 LIK
Ykpainu, cT. 128 3K YkpaiHn, HanexHuwm i eekTMBHUM crno-
coboM 3axuCTy y BUNAAKY YXWMEHHS Big MOro nignvcaHHa
OfHI€El 3i CTOPIH; NO-ApYyre, Yv Nianarae 3acToCyBaHHIO Takuni
cnoci6 3axucTy NopyLIEHOro Npaea, K BU3HAHHSI JOrOBOPY
yKnageHuM 3a pilleHHsIM cyay Y nNpaBoBiAHOCKMHAX, Hanpu-
Knapg i3 Kynisni-npogaxy 3eMernbHOl OifAHKN, SKi BUHUKW
MiXX OpraHom MicLueBOro camoBpsAyBaHHA Ta rocnogapcb-
KMM TOBapucTBOM Ha nigctasi cT. 128 3K YkpaiHu, akwo
CTOPOHW HE MOXYTb AiNTM 3roAM WOoAOo iICTOTHUX YMOB AOro-
BOPY KyniBni-npoAaxy 3emernbHOI AiNAHKW BXe Nicnsa npun-
HATTS TepuTopianbHOK rPOMAaAOI0 pilleHHs Npo MpoAax
3eMenbHOI AiNAHKN.

Buxopgsum i3 uboro, 06'ekmamu 9ocs1ideHHs €: ChipHi
ny6niyHo-nNpmBaTHi 3eMenbHi NPaBOBIAHOCKMHWN, OCHOBHWM
€ereMeHTOM Y SKUX BUCTYNarKTb CHOPMOBaHI i3 3eMenb aep-
YKaBHOI YN KOMYHAIbHOI BMACHOCTi 3eMenbHi AINAHKN siK ca-
MOCTIlHi 06'eKTV LMBINbHWUX MpaB, a Takox copMoBaHi 1
HecOpPMOBaHi 3eMenbHi AiNsiHKM 3 PO3TALLOBAHMMU Ha HNX
ob'ekTamMn HepyxoMOCTi, HesaBepLueHoro OyaiBHMUTBA;
HabyTTs, peanisauis, nepexig UMBINbHUX NPaB Ha 3eMerbHI
AiNAHKW, yKasaHi BULLE, Ha nigcTasi 4OroBopy B Mopsaky,
nepenbadyeHomy umHHum 3K Ykpainu, LK Ykpainn Ta
iHLIMMK 3aKoHamMK YKpaiHu.

Mema OocnidxeHHs1 nonsrae B TOMy, abu poskpuTu
HayKOBO-TEOPETUYHI 3acafy LWOAO0 MOXIMBOCTI BU3HAHHS
CyOOM YKNaaeHoro AoroBopy siK HanexHoro n ePeKTUBHOIo
crnocoby 3axMCTy UMBINbHUX MpaB Yy 3eMenbHUX NpaBoBid-
HOCWHaXx, i Ha Ui OCHOBI CHOPMYMOBATN HAyKOBI BUCHOBKU
Ta NpakTU4Hi pekoMeHaaLlii.

BignosigHo oo MeTu [ocnigXeHHsi, 3ae0aHHSA Hayko-
BOrO MOLLUYKY NOMsAraloTb y TOMY, aby BU3HAYUTK IOPUOUYHY
npupoay Takoro cnoco®y 3axvcTy LMBINbHUX NpaB y 3eme-
NbHUX BiOHOCWUHAX, SIK BU3HAHHS CYyJOM YKMaAeHUM [Oro-
BOPY Kpi3b NpU3My HayKOBO-TEOPETMYHOrO aHanisy nybnivyHo-
NpUBaTHNX 3eMENbHO-MaNHOBUX BiAHOCWH i HOPM YMHHOTO LIK
Ykpainn, 3K YkpaiHn, a Takox BU3Ha4MTX NPaBOBI NigcTasu 1
YMOBM LLIOAO MOXIMBOCTi 3aCTOCYBaHHSA CyI0OM Takoro 3axmcTy
UMBINBbHUX NpaB Y cdepi 3eMernbHUX BiAHOCUH.

MeToau

3 ornmagy Ha akTyanbHiCTb, 0B6'ekT, MeTy 1 3aBAaHHSA
HayKOBOTO MOLLYKY, pO3rnsi TEOPETUYHUX, KOHCTUTYLLIHMX,
3aKOHOOABYMX 3acaj i CyaoBOI NPaKTMKK 3 MUTaHb Cnocobis
3aXMCTY UMBINbHUX NpaB y 3eMeNIbHUX BiAHOCKMHAX Ha 3eM-
NSX OEepXaBHOI i KOMyHanbHOI BMacHOCTi NPOBEAEHO 3
BUKOPUCTAHHAM 3aranbHOHAYKOBWX i crneuianbHUX MeToAaiB
Ni3HaHHA CyCninbHUX | nNpaBoBuX sBULW,. [ianekTnyHui
MeTOo[, [I03BONUB PO3INSHYTU IOPUANYHY Npupogy cnocobis
3aXMCTY UMBIMbHUX NpaB Yy CUCTEMHOMY 3B'sI3Ky | B3aeMogil
OCHOBHUX €TeMEHTIB Y CTPYKTYpPi CNiPHUX 3eMernbHUX i Mali-
HOBWX BifHOCWH. 3aCTOCYBaHHSI aKCiONOriYHOro N iHCTUTYLi-
OHanbHOrO NiAX0AiB 4O3BONMITO PO3MMAHYTU B NOEAHAHHI Ta
€0HOCTI Taki 6a30Bi kaTeropii, K UMBINbHI NpaBa, 3eMenbHi
npasa, 3aXUCT UMBINbHUX NpaB, 3eMerbHi NPaBoBigHOCUHMU
Towo. 3aranbHOHaYKOBi MeToAU aHani3dy Ta CUHTe3y, iHOYK-
uii i gegykuii cnpusnu opMynioBaHHIO CyI)KeHb | BUCHOBKIB
i3 NUTaHb MOXIMBOCTI Ta AOMYCTUMOCTI BU3HAHHSA Hanex-
HUM | edeKTUBHMM crnocoboM 3axMCTy LUMBINbHUX MpaB
BU3HaHHSA CYZIOM [OrOBOPY Y MPaBOBi JOKTPUHI 1 CyAoBIn
NPakTuLi B KOHTEKCTi iIHHOBaLiMHOrO OHOBIEHHS LIMBINIbHOrO
3aKOHOAaBCTBa BignosigHo Ao Bumor €C. BukopucTaHHs
iCTOPMYHOro MeToay AOCHIAXEHHS JO3BONUMNO B 3aranbHUX
puycax nokasaTtu eBOSOLLi0 BUKOPUCTaHHS CcrocobiB 3axmcTy
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LMBIfIbHUX NMpaB y 3eMenbHUX NPaBOBigHOCUHAX Y MPaBOBIN
[OOKTPWHI, NPaBOTBOPYOCTI, Cyao0Bin npakTuui. Komnapatums-
HUAN MeTOA [O03BONUB PO3rMAHYTU MO3UTUBHI N HeraTuBHI
SBMLLA B 3aKOHOOABYOMY 3akpinfeHHi cnocobiB 3axucTty
UMBINbHUX, 3eMernbHUX MpaB Yy cyaax i cdopmynioBatm
BWCHOBKM Ta pekoMmeHaaLii, CnpsiMOBaHi Ha 3anpoBaKeHHA
iHHOBaLiHMX niaxoais i3 BUO6oOpy cnocobiB 3axXMCTy LUMBINb-
HWUX MpaB y NpoLeci po3rnaay cygamu 3eMernbHUX i NoB'a3a-
HUX i3 HAMWM MaHOBMX CMOpiB. 3a AonoMorot dopmarnbHo-
OOrMaTUYHOro  TryMayeHHs MpaBOBUX HOPM PO3KPUTO
IOpUAUYHY Npupoay cnocobiB 3axucTy ManHOBKX MpaB i
3pOo0eHO BUCHOBKU LLIOAO MOXIMBOCTI yXBaneHHs cyaamu
PiLLeHHSA NPO BU3HAHHS AOroBOPY YKNaAeHWM siKk CamMoCTi-
HOro cnocoby 3axucTy MarHOBWX NpaB y NpuBaTHO-My6iy-
HUX 3eMenbHUX BigHOCMHax. BukopucTaHHs Matepianis
CyO0BOI MPaKTUKM JO3BOSNUINO BU3HAYUTU OCHOBHI TeHAEHLUIT
y nigxogax [0 3acTOCyBaHHA CydamMu Takoro crnocoby
3axXMUCTy UUBINbHMX NpaB y NyonivyHo-NpuBaTHUX 3eMernbHUX
BiJHOCUHAX, Ik BU3HAHHSA AOroBOpY YKNageHUM.

PesynbTaTtun

3anoyaTtkoBaHui B YKpaiHi Npouec OHOBNEHHS CUCTEMM
i CTPYKTYpM uMBiNbHOro 3akoHogascTtea (KoHuenuis oHOB-
nexHs, 2020) 3 HeoOXiAHICTIO CMOHYKAE BYEHMX Y ranysi
LUMBINBHOMO, 3€MEeNbHOro npaBa A0 MOLYKY edeKTUBHUX
IOPUONYHUX MOAENen NpaBoBOro perynioBaHHS NpuBaTHO-
nyoni4yHMX cycninbHUX BiQHOCKH, 06'ekTamu siknx, 3a cT. 13, 14
KoHcTuTyuii Ykpainu, € 3emns 3 ii npupoaHUMKN pecypcamm
sk 00'eKTVM nMpaBa BracHOCTI YKpaiHCbKOro Hapogy i Woro
OCHOBHe HauioHanbHe 6araTcTBo, Lo nepebyBae nig 0cob-
NNBOK OXOPOHOI0 AEPXKaBU.

HesBaxalun Ha 4acTKkoBe BIiATBOPEHHSA Yy HOpMax
cT. 324 LK YkpaiHu imnepaTuBHMX MONOXeHb HOpM CT. 13
OCHOBHOro 3aKkOHy AepXaBu LoAO MpaBa BNACHOCTI Ha
3emMrto YkpaiHcbkoro Hapoay, y n. cT. 323 UK Ykpainu wono
3eMi Ik OCHOBHOrO HauioHaneHoro 6aratcTsa, o nepeby-
Ba€ nig ocobnMBOID OXOPOHOK AEPXKaBM, Y HaUiOHANbHIN
OOKTPUHI UMBINBbHOrO npaBa, Tak caMo $K i y MnpaBoBUX
OOKTPMHAxX 3eMerbHOro, NPMPoaOPECYPCHOrO, EKOSONYHOTO,
rocrnogapcbKoro npaea, He Oyno po3pobrneHo eauHoi y3ro-
[PKEeHOI HayKoBOI KOHUenuii 3 peanisauii OCHOBHUX 3acapj
NpVBaTHO-MPaBOBOro 1 NybniyHO-NPaBOBOro peryntoBaHHA
CYCNifbHUX BIAHOCKH Yy cdepi BUKOPUCTAHHS Ta OXOPOHMU
3emni, 1 Hagp, aTMocepHOro MOBITPs, NiICOBUX i BOAHMX
pecypciB, TBAPUHHOIO M POCANHHOMO CBITY BiANOBIAHO A0
KoHctutyuii Ykpainm (Hocik, 2006).

HaTomicTb y NpaBOTBOPYIN AiANbHOCTI NPOAOBXYETLCH
npakTyka NPUUHATTS 3aKOHIB Ta iHLUMX HOPMATBHO-MPaBOBKX
aKTiB, CNPsIMOBAHUX Ha Po3finbHe MpaBOBe pPerynioBaHHSA
ManHOBUX i 3eMerbHUX, MPUPOOOPECYPCHUX, EKOSOriYHMX
BiAHOCMH noaibHo Jo Toro, sik Le 6yno 3akpinneHo B Hopmax
LIK YPCP, ski 6asyBanucb Ha igeomnoriyHux nocTynartax
HauioHani3auii 3emni 1 ycix NpMpoaHUX pecypcis, 3a SKUMU
3eMns, Hagpa, nicu, Bogu, POCIIMHHUI | TBAPUHHWUIA CBIT Ta
iHLWIi NpupoaHi pecypcy Bynu BUMyYeHi i3 uMBInbHOro ooiry,
Hanexanu gepxasi Ha NpaBi BUKIIOYHOI BMIACHOCTI 1 TOMY
He MOINK nepeaaBaTHCh Y NPMBATHY BRACHICTb, a Oyab-Aki
LMBINbHO-NPaBoBi yroaun i3 3emreto, NpUpoaHNUMKU pecyp-
camu, BignosigHo ao cT. 49 LIK YPCP 1963 poky, Bu3HaBa-
NNCb TaknMu, Lo Cynepeyunnn iHTepecam aepxasu 1 cyc-
ninbCTBa, ogep’KaHi 4OXOAW CTAryBanuncb Ha KOpPUCTb Aep-
aBWu, a BUHHi 0ocobu NpuUTAryBanucb 4o afMiHICTPaTMBHOI,
mMaTtepianbHOi i KpuMiHanbHOI BignosigansHocTi. Came
UMM MOXHa MOSICHUTK 1 Ton ¢hakT, wo y cT. 2 LUKY YPCP
Oyno nepepbayeHo, WO 3eMernbHi, TipHWYi, BOAHI, NiCOBI
BiIHOCWHW perynoTbCca BiANOBIAHO A0 3eMernbHOro
3aKoHo4aBCTBa, 3aKOHOAAaBCTBaA NPO Haapa, BOAHOro, fi-
COBOro 3aKOHOAaBCTBaA.
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Taka topyanMyHa KOHCTPYKLS NpaBOBOro perynoBaHHSA
MaMHOBUX | 3eMeNibHUX BiQHOCMH YaCTKOBO BiATBOpPEHa B
HopMmax Y. 1 cT. 9 YynHHoro LIK YkpaiHu, 3a Kot NonoXeHHs
LbOro KOAEKCY 3aCTOCOBYIOTbCS OO BperynioBaHHA BigHO-
CWH, SIKi BUHMKaKOTb Yy cdepax BUKOPUCTaHHS MPUPOAHMX
pecypciB Ta OXOPOHM [OOBKINMs, a TaKOX OO0 TPYAOBUX i
CiMEMHNX BiAHOCKH, SIKLWO BOHW HE BPErynbOBaHi iHLWUMUK
aktamu 3akoHogascTBa. Ockinbku y Ui Hopmi LIK YkpaiHu
HIYOro He cKasaHO MPO 3eMrl0 | 3eMerbHi BiQHOCKMHM, a B
HOpMax rnaBu 27 LbOro KOA4EKCY Ta MOro iHWWX CTaTTsax
3aKkpinneHi HOpMW LWOAO 34IMCHEHHS LUMBIIbHUX NpaB Ha
3eM0, TO 3a HasiBHOCTI YMHHOro 3K YKpaiHn BUHMKAOTb
Konisii Wwoao Bnbopy cyaamu cnocody 3axmcTy LMBINbHUX i
3eMerbHUX NpaB, 30KpemMa Takoro crnocoby, Sk BU3HAHHS
AOroBOpy yknageHum, npeameToM sIKOro BUCTYNawTb 3e-
MenbHi QiNAHKN AepXaBHOT | KOMyHarnbHOT BNacHOCTI. Agxe
B Hopmax cT. 16 LK YkpaiHu 3akpinneHo HeBUYepnHUn
nepenik cnocobiB 3axMcTy MalHOBMX NpaB Ta OXOPOHIOBA-
HUX 3aKOHOM iHTepeciB Pi3NYHMX i LOPUANYHUX OCID, sKi He
Y3rofXXyoTbcs 3i cnocobamm 3axucTy UMBINbHUX i 3eMenb-
HMX npaB, 3akpinneHux y cT. 152 3K YkpaiHu y cnpaBax 3a
no3oBamMn NPO OCKapXeHHsI pilleHb OpraHiB AepXaBHOI
BNagM Ta MICLIEBOro CaMOBPSIAYBaHHS, iXHIX NocagoBux
ocib, ki AONYCTUNN NOPYLUEHHS rapaHToBaHUX KoHCTMTY-
uieto YkpaiHu cy6'eKTMBHUX MpaB Ha 3eMernbHi AiNsHKK.
MatoTbca Ha yBasi Taki UMBInbHI NpaBa, sk NpaBo BAACHOCTI
Ha 3eMrto (3eMenbHy AiNsHKY), Ha OpeHAy 3eMIli, Ha Kopuc-
TYBaHHS Yy>KOK 3eMeNbHO AINAHKO ANS CiflbCbKOrocrno-
Aapcbkux notpeb (emditeB3nc), Ha KOPUCTYBAHHSA YYXOH
3eMernbHOK AinsHkow Ana 3abygosu (cynepdiuin), npaso
PEHTHOrO KOPUCTYBaHHSA 3eMrieto, 3L4INCHEHHS AKX Mopy-
LLEHO [isiMM OpraHiB AepxaBHOI BNaau, MiCLEBOro camo-
BPAOYBaHHA 4M iXHIMM nocagoBmmmu ocobammn Sk ny6niy-
HAMW y4acHUKaMy 3eMenbHUX NPaBOBiAHOCKH, SKi CMOHY-
KaloTb MPMBATHUX YYaCHWKIB 3eMenbHUX BiAHOCWH 3BepTa-
TUCS 3a 3aXMCTOM CBOIX MPaB i OXOPOHIOBAHNX 3aKOHOM iHTe-
peciB y cydax 3aranbHol, aAMiHiCTpaTUBHOI, rOCNOAapPCbKOI
IOPUCAVIKLIT, @ TaKOX 40 €BPONENCHKOro Cyay 3 Npas NOANHN.

HasBHiCTb y 3aKOHOOABCTBI TaKuX HOPUONHHMX KOHCTPYKLIN
CTBOPIOE peanbHi npobnemu 1 TpyaHOLLi Y OPUCOUKLINHOMY
3axucTi npaB 0ocobw, TepuTopianbHWX rpomag, AepXasu
BignosigHo Ao cT. 55 KoHctutyuii YkpaiHu. Tomy Benuky
YacTKy CyOBUX CripaB CTAHOBMSATb MO30BW MPO OCKapPXXEHHA
pilweHb, Ai Yn 6e3aisnbHOCTI opraHiB BUKOHABYOI BNaan Yum
OpraHiB MiCLLeBOro camMoBpsiAyBaHHS, NOB'A3aHUX 3i 34iNcCHe-
HHAM My6niYHOro agMmiHICTPyBaHHS 3eMerbHUX BifHOCKH Ha
3eMNSAX OEpXKaBHOI i KOMyHanbHOI BNACHOCTI LWOA0 npuBa-
TU3auii 3eMernbHUX OiNsHOK, 3€MEeNbHNUX TOPriB, HEPO3AiNb-
HOCTIi IOPUAMYHOI NPUPOAN 3EMENBHNX AINAHOK i3 po3TaLlo-
BaHMMM Ha HUX 06'eKTamMy HEpyxXOMOCTi, OpeHan 3emii,
cynepaiuito, emdiTeEB3UCY, CEPBITYTIB TOLLO.

Ak Oyno 3as3Ha4eHOo Yy BCTYMHI YacTWHi UbOro gocni-
OXXEHHS1, Y NpaBOBUX AOKTPUHAX LMBINbHOrO, 3eMeribHOro
npasa, y Cy[0Bil NpaKTULi ycTaneHuMu € niaxoam 4o 3acTo-
CyBaHHSA CMOCOBGIB 3aXUCTy UMBIMBbHUX MPaB Yy 3€MESbHUX
BiJHOCUHAX, 3a SIKMMW BBaXaAETbCS, WO Cyau HE MOXYTb
npUUMaTK pilleHHs 3 NUTaHb, SKi 38 3aKOHOM BiHECEHI 40
OUCKpeLiHMX NMOBHOBaXXeHb OpraHiB Oep)xaBHOI Bnagn 1
opraHiB MiICLEBOro CaMOBpSAyBaHHA, i TOMy Cyan He
MOXYTb MiAMIHATM Ui OpraHvM Ta npuAMaTty ynpasmniHCbKi
pilLeHHs LLoAOo pOo3ropsiaXeHHst 3eMnieto. 3 nogibHumun nia-
Xo4amu [0 TyMayeHHs HOPM YMHHOIO 3eMenbHOro, LMBInb-
HOro 3aKOHOAAaBCTBA BaXKO MOrOAMTUCH 3 Ornsay Ha Take.

BignosigHo go cT1.13 KoHctuTyuii YkpaiHu, Big iMeHi
YkpaiHCbKOro Hapody npasa BnacHMWKa Ha 3eMIH0 34iACHI0-
I0Tb OpraHy OepXXaBHOI BraguM W oOpraHu MiCLLeBOro
camoBpsiAyBaHHA Yy MexaX, Bu3HauyeHux KoHcTuTyuieto.



IOPUONYHI HAYKWU. 2(128)/2024

~ 47 ~

Buxogsaum i3 uboro, cyam ik opraHn gepxxasHol Briagm Mo-
XyTb NPUAMATK piLLIEHHS, CIPSAMOBaHI Ha peanisauito HopMm
OCHOBHOro 3aKOHy JepXaBW, 3aCTOCOBYHOYM Ans LbOro
HanexHi, edekTUBHI 1 AONYyCTUMi Cnocobu 3axmCTy UMBInb-
HMX NpaB y CNiPHMX 3eMernbHUX NPaBOBIAHOCUHAX 3riQHO 3i
cT. 55 OcHoBHOro 3akoHy Aepxasu. binblie TOro, y 4uH-
HOMY 3aKoHOAaBCTBI nMepenbaveHi MOXNMBOCTI ANs cyay
nNpuMUMaT pilleHHsa y crnpasax npo nybniyHe agmiHicTpy-
BaHHS 3eMenbHMX BigHOCWMH. Hanpuknag, sKwo panoHHa
(micbka) nepxaBHa agMiHicTpauis 6e3nigcTaBHoO BigMoBuMna
y Buadi ceptudpikaty Ha npaBo Ha 3eMernbHy YacTky (naw),
TO, BiANoBigHO A0 4. 3 cT. 1 3akoHy YkpaiHu Big 5 yepBHSA
2003 p. "lMpo nopsaok BUAINEHHA B HATYpi (Ha MicLEeBOCTi)
3eMernbHUX OiNsHOK BNacHMKaM 3eMernbHUX YacTok (nais)",
cyn BU3Hae 3a npuBaTHOK ocoboro Take npaso. Te came
MOXHa cKa3aTu 1 NpO OCKapXeHHS B CYAi pilueHb nybnivHol
agMiHicTpauii woao BigMoBM NpuBaTHiA 0cobi B nepedaHHi
3eMernbHOI AiNSHKW Yy BNACHICTb Y HafaHHS B opeHay Ang
depMepCcbKoro rocnofgapcTaa, OCKifbKK, 3rigHo i3 4. 4 CT. 7
3akoHy Ykpainu Big 19 yepsHs 2003 p. "Mpo depmepcbke
rocnogapcTeo”, cyq BUPILLYE NMTAHHSA NPO HAgAHHA 3eMerb-
HOI AINSHKM y BNacHiCTb abo opeHay AnA CTBOPEHHs dep-
MepcbKoro rocnogapcrtaa. Buxoasum 3 imnepaTvBHMX nono-
XeHb cT. 13 KoHctutyuii YkpaiHm, a Takox Hopm cT. 16 LIK
YKpaiHu i Ha3BaHUX 3aKOHiB, BUBIp cyaamMm Takoro cnocoby
3axXUCTy UMBINbHUX MpaB, Sk BU3HAHHSA 0OrOBOpY yKnage-
HUM, BOAYaETLCS LiNKOM NPUIRHATHUM 3 OrNsiAy Ha ocobnu-
BOCTi 00'ekTiB, Cyb'eKTiB, 3MicCT, niagcTasu, yMoBM, cnocobw,
nopsifok BUHWKHEHHS, 3MIHW W MPUMNWHEHHS] 3eMeNbHUX
NpaBoOBIOHOCKH, SKi B CydacHWX ymoBax Habynu nybnivyHo-
NpuMBaTHOro XapakTepy.

Came xapaktep 3eMerbHWX i MOEAHAHNX i3 HUMW MaNHO-
BUX BIQHOCWH € BM3HA4YarnbHMM LLOAO 3aCTOCYBaHHA HOPM
ct. 55 KoHctuTyuii Ykpainu, cT. 16, 648, 649, 640, 657 LIK
Ykpainu, cT. 128, 152 3K YkpaiHu Ta iHLKnX 3akoHiB y BUOOPI
CYy[OM HanexHoro  eeKkTMBHOro crnocoby 3axucTy nopy-
LUEHMX UMBINbHUX i 3eMeNnbHUX NpaB ocobu y cnipHux npa-
BOBIAHOCMHAX 3a NMO30BaMy MPUBATHUX OCI6 Ha HE3aKOHHI
Jii opraHiB gepxaBHOi BNaam i MiCLLEBOro CaMOBpsiAYBaHHS
3 MuMTaHb HabyTTa i peanisauii cyb'ekTMBHMX NpaB Ha 3e-
MenbHi OiNAHKN AepXXaBHOI i KOMyHanbHOT BITACHOCTI.

Y ubomy 3B'a3ky KC YkpaiHn KOHCTaTyBaB, LUIO BiOHO-
CWHMU, SIKi BUHUKAOTb MiX i3N4HOI0 UM FOPUANYHOK 0COB0t0
i NpeacTaBHMKaMM OpraHiB BNagu nig Yac 34inCHEHHA HUMMN
BNafHWX NMOBHOBaXeHb, € NyGniYHO-NpaBoBUMY i NoAins-
I0TbCH, 30KpemMa, Ha NPaBOBIOHOCWMHY Y cdpepi ynpaBniHChb-
KOi AiSNbHOCTI Ta NPaBOBIAHOCKHN Y cd)epi OXOPOHMW NpaB i
cBobop NoanHM Ta rpomMagsaHuHa, a TakoX CycninbCcTea Big
3M0YMHHUX MOCSAraHb, a fianbHICTb OpraHiB BNagu, y Tomy
yncni cyais, WOAO BUPILLEHHSI CMOPIB, SKi BUHWKaKOTb Y
ny6niYHo-NpaBOBMX BiAHOCUHAX, PernaMeHTyeTbCS BiANOBI-
OHuMK npaBoBuMmn aktamu (piweHHa KC Ykpainu Ne 6-3n
Big 25.11.97, Ne 19-pn/2011 Big 14.12.2011) (cnpaBa npo
OoCKapXXeHHs ©e3pisinbHOCTI cyb'ekTiB BNagHMX NOBHOBA-
XXeHb LL0A0 3asiB MPO 3M04MHN).

= 3a KoHctutyuieto YkpaiHm (4. 2 cT. 3) npaBa i cBO-
©04u NaMHK Ta iX rapaHTii BU3Ha4aKTb 3MICT i cnpsiMoBa-
HicTb AisnbHocTi aepxaen. Ocoba, CTOCOBHO sikOi cyB'ekT
BNagHMX NMOBHOBa)eHb MPUNHSAB PiLLEHHS!, BUMHUB Ait0 4K
ponyctuB 6e34ianbHICTb, Mae NPaBo Ha 3aXMUCT.

BignosigHo o 4. 1 cT. 55 KoHcTutyuii Ykpainu, KoxxHoMy
rapaHTyeTbCHA NPaBO Ha OCKAPXEHHS B CyAi pilleHb, Ai 4un
0e3nisnbHOCTI OpraHiB gep)XaBHOI Bragu, OpraHiB Micue-
BOro CamoBpsiAyBaHHS, NocadoBux i cnyxbosumx ocid. Yac-
TMHa nepwa cT. 55 KoHcTuTyuii YkpaiHm MicTuTb 3aranbHy
HOpPMYy, sIka O3Ha4yae NPaBO KOXHOrO 3BEPHYTUCS OO cyay,
SIKLLLO Oro npaBa Yv cBo6oam nopyLueHi abo nopyLuyoTbes,
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CTBOPEHO abo CTBOPHOIOTLCA NepeLlkoan ans ix peanisadii
abo matoTb Micue iHWi yTucKaHHA npas i cBobon. 3a3HaveHa
HopMma 30060B'A3ye cyav NpuiMaTi 3asiBu 0O po3rnsgy Ha-
BiTb Y BUMAAKy BiACYTHOCTI B 3aKOHi crneuianbHOro noso-
XEHHSA Npo CyAoBMIN 3axucT. BigmoBa cyay y NpUnMHATTI no-
30BHMX Ta |(HWMX 3afB u4M CKapr, $Ki BignoBigawTb
yCTaHOBMNEHMM 3aKOHOM BUMOraM, € NopyLUEHHAM NpaBa Ha
CyOoBMI 3axuUCT, Ake, BignoBigHO A0 cT. 64 KoHctuTyuii
YkpaiHu, He Moxe OyTn obmexeHe. TakMM YMHOM, MOSO-
XeHHA 4. 1 cT. 55 KoHcTuTyuii YKpaiHu 3akpinntoe ofHy 3
HaMBaXNUBILLUMX rapaHTiN 30INCHEHHA KOHCTUTYLINHWUX Ta
iHWMX npaB i cBo6oA NOAMHKM | rpoMagsHUHA 1 Bianosigae
3060B'A3aHHAM YKpaiHW, SKi BAHUKNK, 30KpeMa, Y 3B'A3Ky 3
paTtudikauieto YkpaiHoto MixkHapogHOro nakty npo rpoma-
ASHCBbKI Ta noniTuyHi npasa, KoHBeHUii npo 3axucT npas i
OCHOBHUKX cBoboa noguHu (Pum,1950), wo, 3rigHo 3i cT. 9
KoHcTuTyuii YKpaiHu, € YaCTUHOI HauioHaNbHOrO 3aKOHO-
paBscTBa Ykpainu (PiwenHsa KC Ykpainm Big 27.12.1997 p.,
Ne 9-3n, cnpaBa 3a 3BepHEHHAMM xuTenis M. XKosTi Boan).

KoHctutyuinHun Cya YkpaiHu y CBOiX pilleHHSAX nocrii-
OOBHO MigKpecrnoBaB 3HaYyLLiCTb NOMNoXeHb CT. 55 KoHcTu-
Tyuil YKpaiHn Woao 3axmcTy KOXHUM y CyAOBOMY NOPSAKY
cBOiX npaB i cBoboa Big Oyab-AKMX piweHb, Ain un 6e3
JisANbHOCTI OpraHiB Bnagu, nocagosux i cnyxbosux ocib, a
TaKoXX CTOCOBHO HEMOXIMBOCTI BiAMOBW Yy npaBocyami, i
NMOCTaHOBWB DiLLEHHS, 32 SIKUM KOHCTWUTYLiHE MpaBo Ha
OCKapXeHHs B cyai Oyab-sKMX pilleHb, A um b6e3gisnbHocCTi
BCiX OpraHiB Aep’kaBHOI Bfiaau, OpraHiB MicLEeBOro camo-
BpAOyBaHHSA, MocafoBux i cnyxboBux ocié rapaHToBaHO
KOXXHOMY (M. 1 pe30nioTUBHOI YaCTUHM PilLeHHS Big 25 nuc-
Tonaga 1997 poky Ne 6-3n, n. 1 pe3onioTUBHOI YacTWHK
piweHHa Big 25 rpygHs 1997 poky Ne 9-3n). Peanisauis
LbOro npasa 3abesnevyeTbCs y BiANOBIAHOMY BWAi Cydo-
YMHCTBA 1 Y NOPSIAKY, BU3HAYEHOMY MpOoLECyanbHUM 3aKo-
HoMm. Mpu ubomy B 4. 5 cT. 55 KoHcTutyuii YkpaiHu 3akpin-
neHi rapaHTii woao subopy cnocobiB 3ax1CTy NopyLLIEHOrO
npaBa cyb'ekTamMmy BNagHUX NOBHOBAXEHb, @ CaMe: KOXEH
Ma€e npaBo Oyab-sKMMU He 3a0OPOHEHUMU 3aKOHOM 3aco-
6amu 3axuwiaTv CBOi npaBa i cBoboAW Bif MOPYLUEHb i
NPOTMMNPABHUX MNOCAraHb.

Y Teopii UMBINBLHOrO, 3eMenbLHOro Npasa BYEHMM 3p06-
NeHi pi3Hi BU3HaYeHHs y nigxogax Ao Ni3HaHHA PUANYHOT
npvpoamn 3acobiB (cnocobiB) 3axMCTy UMBINbHUX, 3EMErb-
Hux npas (QikoBcbka, 2023). 3 ornagy Ha nimiToBaHun obesir
uiei cTaTtTi, 0OMeXnMOoCh NnnLie TUM BU3HAYEHHSIM lopuamny-
HOI MpuMpoaM 3axMCTy UMBINbHUX MpaB i cnocobiB Takoro
3aXUCTy, AKe BMKOPUCTOBYETLCHA Y CyOOBIW MpakTuui BMpi-
LLEHHSA cropiB. AK 3a3Ha4yaeTbCA B MOTUBYBAIbHIA YaCTUHI
MoctaHoBn KIC BC vy cnpasi Ne911/30/22 Big
17.08.2023 poky, nig 3axucToM npaBa pPo3yMi€TbCs 3acTo-
CyBaHHS1 ep>XaBok NpMMYCY, CNpsIMOBaHE Ha BiJHOBINEHHSI
nopyLueHoro npaea cy0'ekTa npaBoBiAHOCUH i 3abeane-
YEHHs1 BUKOHaHHSI topuanyHoro oboB'A3ky 3060B'I3aHO0
CTOPOHOI0, YHACNIOK YOro BiAOyAeTbCA NPUMUHEHHS NOPY-
LLIEHHS (41 OCMOpPOBaHHS) MpaB Lpboro cyb'ekta, KOMMNeHca-
List BUTPAT, LLO BUHUKIU Y 3B'A3KY 3 MOPYLLEHHSM AOro npas,
abo B iHWWI cnocib HIBEMNOE HeraTUBHI HACMiAKM MOPYLUEHHS
noro npas (n. 56). Mpwu upomy cnocib 3axmcTy npasa Y iHTe-
pecy Moxe OyTv BU3HAYEHO SIK BUPaXKEHHS 3MiCTy (CyTi) Mipn
A€epXXaBHOro MpuUMycy, 3a JOMOMOro sIKoro BifOyBaeTbes
DOCSIrHeHHs BaxkaHoro Ans ocobu, NpaBo 4u iHTepec SAKoi
nopyLueHi, NpaBoBOro pesynbTaTy (n. 57).

HaykoBuii aHania Hopm cT. 16, 648,649 LIK YkpaiHu,
cT. 128 3K YkpaiHu nokasye, L0 B HOPMaxX LUX 3aKOHIB He
3aKpINMIOETLCA TaKUA CNOCIO 3aXUCTy 3eMernbHUX NpaB., K
BM3HaHHSA YKIageHuMm OOroBopy KyniBni-npofaxy 3emenb-
HOI AinNsHKN 3a pileHHAM cyay. MpoTe ue He o3Havae, LWo
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TaKui cnocibd 3axucTy He Moxe OyTu BUKOpPUCTaHWW y pasi
MOpYLUEHHS MpaB Ta OXOPOHIOBAHUX 3aKOHOM iHTEpeCiB
ocobun. Agxe, 3rigHo 3 Hopmoto Y. 2 cT. 16 LIK YkpaiHu, cyg
MOXE 3axUCTUTU UMBIfIbHe npaBo abo iHTepec iHWUM
cnocobom, Lo BCTAHOBMNEHMI JOTOBOPOM abo 3aKOHOM un
CyOOM Y BU3HAYEHUX 3aKOHOM BUMNAaAKaXx.

MpaBoBi nigcTtaBm Ans 3acTOCyBaHHA CyOM TaKoro cro-
coby saxucty nepenbadeHi y n. 1 cr. 648 LK Ykpainu, 3a
SKMM 3MICT [OroBOpY, YKMNafeHoro Ha niactasi MpaBoOBOro
aKTa opraHy AepXaBHoOi Braauw, opraHy Bnagan ABTOHOMHOT
Pecny6nikn Kpum, opraHy MicueBoro camMoBpsifyBaHHS,
060B'A3KOBOro A CTOpiH (CTOPOHW) AOroBopy, Mae Biano-
BigaTM ubomy akty. BogHouac, srigHo 3 n. 1 cT. 649 LK
YKpaiHu, pOo3BDKHOCTI, L0 BUMHWKNN MK CTOPOHaMu npwu
yKnaaeHHi OOroBopy Ha niacTaBi NpPaBOBOro akra opraHy
AepxaBHoi Bnaau, opraHy snagu ABToHOMHOI Pecny6niku
Kpvm, opraHy MicLeBOro CamOBpPsifyBaHHs Ta B iHLUMX
BMNajKax, yCTaHOBINEHUX 3aKOHOM, PO3B'A3YI0TbCS CYyAOM.

HaeegeHi Hopmn LK YkpaiHum ysrogxytoTbca 3 n. 6
cT. 128 3K YkpaiHu, 3a skum pilleHHss Pagu miHicTpiB ABTO-
HoMHoi Pecny6nikn Kpmm, micueBoi gepxaBHoi agMmiHicTpa-
Ui, CiNbCbKOI, CeNULLHOI, MiCbKOi pagu Npo NPoAax 3eMerb-
HOT AiNAHKM € NiACTaBoK AN yKNagaHHA JOroBopy Kynisni-
npoaaxy 3emenbHOI AinaHkW. Lis Hopma 3akoHy € imnepa-
TMBHOIO i Mae OyTu 3acTocoBaHa B yCixX BUNaZKax MpUAHATTA
opraHamMy MICLEBOrO CaMOBpPSAYyBaHHSA PILLEHHS NPO Mpo-
OaX 3eMernbHUX AINSHOK 3a yMOBM, WO AoAdepXaHi BCi
BuMoru Hopm rnaeu 20 3K YkpaiHu Ta iHWNX 3aKoHiB LLOAO
npopaxy 3eMenbHUX OinsgHok abo npaB Ha HUX Ha niacTaBi
LMBINbHO-NPaBOBUX AOrOBOPIB.

[Mpu BUPILLEHHI NMTaHHA NPO 3aCTOCYBaHHSA TaKOro Cro-
coby 3axucTy, AK BM3HAHHA YKNageHuM OOroBopy Kynieri-
npoaaxy 3emenbHOI AiNAHKA OEepXaBHOI YM KOMYHarbHOI
BMACHOCTI, CyA Ma€e OUiHWTK, Y4 B6ynn JopepxkaHi BUMOrM
HopMm rnaswu 27, 3okpema cT. 377 LIK Ykpainu, a Takox c1.120
3K Ykpainu wopao nigcras, yMOB, NOPsiAKy nepexoay npas Ha
3eMenbHi AinsHky nig o6'eKTamMm HEPYXOMOro MaiiHa, y Tux
BMNaKax, Konm 3asiBNeHO NO30B MPO 3axXMCT UMBINbHUX Mali-
HOBWX MpaB, MOB'A3aHKX i3 NpaBaMmn Ha 3EMIIH.

Kpim Toro, Takoxx 060B'A3k0BO MatkTb OyTVM BpaxoBaHi
BMMOrn Hopm cT. 132 3K YkpaiHu wopo 3micty n copmu
[O0roBopy Npo nepexia npasa BracHOCTI Ha 3eMerbHi Ains-
HKMW, BiANOBIAHO 4O AKMX Y pilleHHI MICbKOI paau npo npo-
[ax 3eMenbHOI OinsHKN MatoTb ByTV BU3HAYEHI Taki iCTOTHI
YMOBW, SIK: @) Ha3Ba CTOpiH (npi3BuLle, iM'a Ta No 6aTbKOBI
rpoMagsiHuHa, HasBa HpuanyHOi ocobw); 6) Bug yroaw;
B) MpeaMeT yroam (3emernbHa LinsiHka 3 BU3Ha4YeHHAM MicLs
po3TallyBaHHs, MNIOLWi, UiNbOBOr0 MNPU3HAYEHHA, cknagy
yrifb, MPaBOBOrO PEXMMY TOLLO); I') AOKYMEHT, WO NigTBEp-
[>Ky€e MpaBO BNACHOCTI Ha 3eMernbHy AiNsHKY; ') BiGOMOCTi
npo BiACYTHICTb 3ab0OpPOH Ha BiOYYXXEHHSI 3eMernbHOoi Ai-
NSIHKK; O) BiAOMOCTI Npo BiACYTHICTb abo HasBHICTL obme-
XeHb W00 BUKOPUCTAHHS 3eMENbHOT AiNAHKM 3a LifibOBUM
Npu3HaYeHHaM (3acTaBa, OpeHAa, CEPBITYTU TOLLO); €) Joro-
BipHa UiHa; €) npaBa " 0bOOB'A3KN CTOPIH; ) KaAacTPOBUN
HOMeEp 3eMenbHOI JAiNsHKM; 3) MOMEHT nepexody npasa
BNACHOCTI Ha 3eMenbHY AiNAHKY.

HaBegeHuin nepenik ymoB JOrOBOPY € BUYEPMNHUM i He
nignarae poswmpeHomy TnymadeHHio. BignosigHo go uiei
ctatTi 3K YkpaiHu, iCTOTHI Ta iHWi yMOBMW JOroBOpY KyniBni-
npogaxy 3emenbHOI AiNSHKA MatTb OyTU BU3HAYeEHi 1
3aTBEPPKEHI PiLLIEHHSIM OpraHy MiCLLeBOro camMoBpsilyBaHHS!
npo npogax 3emenbHOI AinsHku. pu upomy HeobxigHO
TakoX gogepyBaTucb Bumor cT. 377 LIK Ykpaiuu npo Te,
LLIO iCTOTHOIO YMOBOI [OroBOpY, kv Nepeabavae nepexin
npaea BNacHoCTi Ha 06'eKT HEPYXOMOro MawHa, Hanpuknag,
XUTNOBUIA BYAMHOK (KpiM GaraToKBapTMPHOrO), iHLWY ByAiBnto
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abo cnopyay, 06'eKT He3aBepLUeHOro OyAiBHULTBA, KM po-
3MILLEHUI Ha 3eMenbHin AinsHui 1 nepebyBae y BNacHOCTI
BiQYy)XyBaya, € yMOBa LLIOA0 0OHOYACHOTo Nepexoay npasa
BMACHOCTI Ha TaKy 3eMernbHy AiNsHKy (4acTky y npasi cninb-
HOI BNacHOCTI Ha Hel) BiA BiaYyXXyBaya (nonepeaHLoro Bna-
CHuKa) BignoBigHoro o6'ekta g0 HabyBaya Takoro ob'ekTa.
Akwo ogHa 3 nepeabayeHnx 3akOHOM yMOB He Oyna BU3Ha-
YeHa B pilleHHi MiCbKOI pagu, TO Take pilleHHs Mae BU3Ha-
BaTUCSA K Take, L0 NPUNHATO 3 MOPYLUEHHAM 3aKOHY.

Y pasi, konu cya npuiMae pilleHHs NPo BU3HaHHSA yKna-
AEeHUM J0roBopy Kynisni-npoaaxy 3eMenbHoi AinsHku, s6a-
YaeTbCH, WO, No-nepLue, AOroBip € yKnageHUM i3 MOMEHTY,
KON cyfoBe pilleHHs Habyae YMHHOCTI, MPoTe Le He O3Ha-
yae, Lo B No3nBaYa BYHWKAE NPaBo BIACHOCTI HA 3eMENbHY
AinaHKy; no-gpyre, BignosigHo go cT1. 125 3K Ykpainw,
pilLeHHs cyay Npo BU3HAHHA yKnageHuMm 40oroBopy Kynieni-
npoAaxy 3eMenbHoI AiNAHKM KOMyHanbHOT BNacHOCTI € npa-
BOBOI NiACTaBOK ANA AepXaBHOI peecTpalii npasa Bnac-
HOCTi Ha 3eMenbHy OinsHKy 6€3 BYMHEHHSI HOTapianbHUX Oin
y nopsgky, nepegbadyeHomy cr.31-1 3akoHy Ykpainu "lMpo
OepkaBHY peecTpaLilo pevyoBMX NpaB Ha HeEpyxome MaHO
Ta ix 06TskeHb". [pu UbOMY B pilleHHi cyay mMatoTb 6yTn
YiTKO BM3HAYeHi YMOBW, Ha AKUX AOrOBip KymiBni-npogaxy
BM3HAETLCS YknageHum BianosigHo ao cr. 132 3K Ykpainu,
c1.377 UK YKpaiHm Ta pilueHHs MiCbKOi pagn npo npogax
3eMenbHOI AiNAHKN.

[unckycis i BUCHOBKM

Pe3ynbTatm npoBedeHOro HaykoBOro AOCHiAXEHHS
nokasyoTb, L0 Cy4yacHe iHHOBaUiiHe OHOBMNEHHS LMBIMb-
HOro 3aKOHOAaBCTBaA Ma€ OyTW cnpsiMoBaHe Ha pO3LUK-
PEHHSA MOXIUBMX i ONYCTUMMUX cNOCcobiB 3aXUCTy UUBINb-
HUX MNpaB Yy 3eMeNlbHUX NpaBOBiOHOCKMHAX, SKi MOXHa
XapakTepu3yBaTu $K NpuBaTHO-Ny6niyHi 3 ornsgy Ha
ocobnueocTi 06'ekTiB, Ccyb'ekTiB, 3MICT, niacTaBu, YMOBMU,
crnocobu, nopaaok HabyTTa, peanisauii i NPUMMHEHHSA UKX-
BifbHMX NpaB i 060B'A3KIB.

3akpinneHi B Hopmax cT. 16 LUK Ykpainu, ct. 152 3K
Ykpainu, cT. 20 TK YkpaiHm cnocobu 3axucTy UMBINbHUX,
3eMerbH1X, rocnoaapcbkux npaB y cdepi 3eMenbHUX Bia-
HOCVH He CTBOPIOKOTb €(PeKTUBHOI i Y3romKeHOoi cuctemm
3aXMCTy TakMX NpaB y cyAax 3 yciMa HeraTUBHUMM Hacnig-
KamMn gns @isnyHMX i IopUAMYHUX OCib, 0cobnMBO B TUX
BMNagKkax, Konu MAeTbCA Npo MOPYLUEHHSI opraHamu aep-
»KaBHO Braauv Ta MiCLLEBOro camoBpsiyBaHHS, iXHIMKU noca-
[0BUMY 0cobamMy LUMBINbBHUX NpaB y cdepi 3eMenbHUX Bia-
HOCWH, OBG'eKTamn AKX BUCTYNalTb 3eMenNbHi AiNSHKM Ha
3eMNSAX AepKaBHOI | KOMyHanNbHOI BMAcHOCTI. Y LibOMY 3B's-
3Ky cnywHumn € BucHoBku HO. B. Markoxoga wopno
YHidpikaLii cnocobiB cyqoBOro 3axucTy LUMBINbHUX, 3eMenb-
HWX, rOCNOAAPCLKMX MpaB Y 3eMEeNbHUX MPaBOBiAHOCUHAX.
Takox 3acnyroByoTb HayKOBOI MiATPUMKU BUCOBNEHI iael
O. O. Kota Ta M. M. BenvkaHoBOI LLIOAO MOXIMBOCTI pO3-
LUMPEHHST CNOCcO6iB 3axXUCTy UMBINMbHUX MpaB i BU3HaHHSA
CyAOM [JOroBOpY YKMaAeHWM HamnexHum i edeKkTMBHUM
crnocobom 3axucTy.

Peanisauia Takux igen y cynosii npakTtuui NO3UTUBHO
BMMVMHE Ha 3MiHYy nNapagurMm OOroBipHOrO PeryroBaHHS
3eMerbHUX | MOEAHaHUX i3 HAMW MaWHOBUX BIOHOCUH 3a
y4acTio npuBaTHUX i NybniyHmx cy6'ekTiB, 0cObGNMBO KoM
NOeTbCsi NPO 34IMCHEHHS HA 3eMNAX AEePXKaBHOI | KOMyHarb-
HOI BIACHOCTI TakuMx Cy0'eKTMBHUX MpaB, SIK NpaBo Bnac-
HOCTi Ha 3eMnio (3eMenbHy AiNsHKY), Ha opeHay 3emni, Ha
KOPUCTYBAHHS Yy)XOH 3EMENbHO AiNSHKOK Ansi CiNbCbKO-
rocnogapcbkux notpedb (emdiTeB3nc), Ha KOPUCTYBaHHS
YYXKOI 3eMEeNbHOK AiNsiHKOK Ans 3abynosu (cynepaiuin),
npaBo PEHTHOIO KOPUCTYBaHHS 3eMIIE0 TOLLO.
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3 ormsagy Ha HasiBHI y NpaBOBUX JOKTPUHAX pesynbraTv
HayKoBMX OOCAIAXeHb i3 NUTaHb 3aXWUCTy UMBIMbHUX | 3e-
MEIbHUX MPaB y 3eMEbHMX MpPaBOBIigHOCUHAX, Ha NpoBe-
[JeHe HayKoBe TIyMayeHHst HopM CT. 55 KoHcTuTyuii Ykpainn,
HOPM YMHHOIO LMBINBHOrO, 3eMEerbHOro, rocnogapchbKoro,
npouecyanbHOro 3akoHO4ABCTBA, @ TaKOX aHamnia cyaoBoi
NPaKkTUKM B 3eMEeribHUX Cnopax, no CyTi chopMynbOBaHNX Y
BCTYNi 3anuTaHb MOXHa 3pobuTW Taki HayKOBO-TEOPETUYHI
BMCHOBKM LLIOAO 3acTOCyBaHHA HOpM CT. 16, 648, 649, 640,
657 LIK YkpaiHu, cT. 128 3K YkpaiHu Ta iHWKnX 3aKoHiB y BUOOpI
CY[IOM HamnexHoro 1 ecpeKkTMBHOro cnocoby 3axmcTy nopylue-
HMX 3eMeNbHUX NpaB 0cobu y CNipHMX NPaBOBIgHOCUHAX:

* no-neplle, BU3HAHHS YKNageHWM 4OroBopy Kymnisni-
npoaaxy 3emenbHOI AiNAHKM 3 NiACTaB, YMOB i B NOPSAAKY,
nepenbayeHoMy 3akOHOM, MOXe ByTu 3acTocoBaHe CyaoM
K HanexHun i eekTmBHUA cnocib 3axucty nopyLUEeHWX
npae y nybniyHo-npmMBaTHUX 3eMerbHMX NPaBOBiAHOCUHAX,
Lo y3romKyeTbes 3i cT. 55 KoHeTuTyuii Ykpainum, MixHapoa-
HUM NaKTOM MPO rPOMaSSAHCHKI Ta NONITUYHI NpaBa, KoHBEH-
Ljeto Npo 3axMCT NpaB i OCHOBHMX cBOOOA NOAMHK, SKi €
YaCTMHOK HaLUiOHamNbHOro 3akoHoAaBCcTBa YKpaiHu;

= no-gpyre, BbavaeTbCA, WO Cya NPaBOMOYHUIN CaMo-
CTIiHO NPUIAMAaTK PiLLEHHSA NPO Te, YM 3asBMEeHWUIN No3nBa-
4YeM Cnocib 3axXUCTy NOPYLLEHOro Npaea YM 3aKOHHOrO iHTe-
pecy € HanexHum, He cynepeuntb KoHCTUTyuii YkpaiHu,
€Bponencbkin koHBeHUiT 3 npaB ntoguHK, LIKY, 3KY Ta in-
LWMM 3aKOHaM i Moxe edEKTUBHO 3axXWCTUTU MOpPYLUEHI
npaea 4 iHTepecu ocobu. YpaxoByrUmn akCcioMy LIMBINbHOrO
CyOO4YMHCTBA jura novit curia — "cya 3Hae 3akoH", Cya, Kepy-
touncb Hopmoto Y. 2 cT. 5 LUINK Ykpainu, moxe BM3HaTh yK-
nafeHvM Jorosip Kynieni-npogaxy 3emMenbHOoi AingHkv gep-
XKaBHOI 4YM KOMYHanbHOI BFACHOCTI SK HanexHunm i
edeKkTMBHUIA cnocib 3axncTy nopyLueHoro npaea ocobwu, Ha-
npvknag y cnpasax Npo BMKYM 3eMenbHOI AiNSHKN pa3oMm i3
po3TallOBaHMMU Ha Hil 00'ekTaMn HEPYXOMOro mMaviHa Bia-
nosigHo go ct. 377 LK Ykpainu, cT. 120 3K YkpaiHw.

MpoBeaeHUn HaykoBUI MOLUYK BU3HAHHS [OrOBOPY YK-
nageHuM sk cnocoby 3axmCTy LUMBINbHUX MPaB Y 3eMeNbHNX
NpaBOBiOHOCMHAX MOXHa PO3rnsAaTh K NO0YaToK HayKOBOI
ONCKYCil Y AOKTPUHAX UMBINBHOrO, 3€MenbHOro, eKororiv-
HOro npaea, CNpsiIMOBAHOI Ha nogarnblue OOroBOPEHHsT nu-
TaHb i PO3B'A3aHHST TEOPETUYHUX i MPAKTUYHUX Npobnem,
NOB'A3aHMX i3 32XUCTOM LMBINbHMX NPaB Y iHLWMX BUAax npu-
BaTHO-MyOMiYHMX NpaBoBigHOCWH, e ob'ekTamu BUCTyna-
I0Tb HE NULLIE 3eMNs, a 1 iHWi NpUMPOAHI Ta MatHOBI 06'eKTU
SIK CKNaAHMKM HauioHanbHoro 6aratctea YKpaiHCbKOrO Ha-
poay. 3pob6neHi HayKoBi BMCHOBKM MalTb He nuvwie Hay-
KOBO-Mi3HaBarbHE 3HAYEHHS, a 1 NpuKIagHe, OCKINbKM iX
YTiNIEHHs1 B 3aKOHOA4ABCTBO W Cy[O0BY MPaKTUKY CNpUsTUMeE
e(heKTMBHOMY 3axMCTy B Cydax UMBINbHMX NpaB Yy CipHMX
ny6niYHO-NpMBaTHMX 3EMENbHUX NMPaBOBIAHOCUHAX.
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RECOGNITION OF A CONTRACT AS CONCLUDED AS A WAY OF PROTECTING CIVIL RIGHTS
IN LAND RELATIONS: THEORY AND JUDICIAL PRACTICE

Background. The relevance of the research is determined by the challenges that directly impact the protection of civil rights violated by
state and local authorities in land relations. The courts refrain from implementing innovative approaches in judicial practice regarding the provisions
of Article 55 of the Constitution of Ukraine. In the doctrines of civil and land law, the recognition of a contract as concluded as a means of protecting
the rights in land relations remains underexplored. The research aims to reveal the theoretical foundations regarding recognizing a concluded con-
tract as a proper and effective means of protecting civil rights in land relations and to formulate conclusions and recommendations.

Methods. The research was conducted using the following methods: dialectical, axiological, institutional, analysis, synthesis, induction,
deduction, historical, comparative, formal-dogmatic interpretation, and the use of judicial practice materials.

Results. The legal nature of the recognition of a contract as concluded has been disclosed. Its understanding of the doctrines of civil and
land law and judicial practice has been shown, and the possibility of applying this way of protecting civil rights in public-private land relations has
been substantiated.

Conclusions. As concluded, the court can apply the recognition of a land sale contract as a proper and effective means of protecting
violated rights in public-private land relations, which aligns with Article 55 of the Constitution of Ukraine and the relevant international agreements.

Keywords: protection of civil rights, land rights, property rights, recognition of the contract as concluded, public-private land relations,
principles of civil law, contractual law, law enforcement.
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MPABOBI MPOBJIEMM YYACTI AKTUBHUX CMOXXUBAYIB | TPETIX OCIB
Y MEXAHI3MI CAMOBUPOBHULITBA 3A 3AKOHOAABCTBOM YKPAIHU

B c Tyn. Hoeenorw HayioHanbHO20 3akoHOOaecmea YKpaiHu € MexaHi3M caMoeupobHuymea esiekKmpuYyHoi eHepeil, akull 3a-
npoeadeHo 3akoHoM YKpaiHu eid 30.06.2023 poky Ne 3220-20. AkmyanbHicmb GOCiO)XeHHSI eU3Ha4YaembCs MUM, W0 MexaHi3m
caMoeupobHUYymMea € HO80H CXeMOI0 NMNiIOMPUMKU aKMUBHO20 CroXKuea4ya ma HO80H0 MOOeJITIO 1020 No8ediHKU Ha PUHKY efleKkm-
puyYHoi eHepeii. MexaHi3m camoeupobHuymea sik cksnadoea YyacmuHa po3nodinieHoi 2eHepauii Mae saxuee 3Ha4eHHs1 Onsi (hyHK-
yioHyeaHHs1 eflekKmpoeHepaemMuKu 8 cy4acHux ymoseax. Memoro cmammi € susiesieHHs1 ma po3e'si3aHHs1 npobneM, noe's3aHuxi3
y4yacmio akmueHuXx crioxxueayie i mpemix oci6 y MexaHiami camosupobHuymea.

MeTopawu. JocnidxeHHs IpyHMyembcsi Ha 3acCmocyeaHHi cucmeMHO20, CmpPyKmMypHo20 memodie, Memodie aHanizy ma cu-
Hme3y, iHOykuii i dedykuyii, popmanibHO-IOPUGUYHO20 U J102iKO-FOPUOUYHO20.

Pe3ynbTaTtun docnidxeHHs1 nosnsicatomb y ¢hopMysiro8aHHi meopemu4yHUX MOJIOXKeHb i MPaKmu4HUX npomno3uyii ujodo
edocCKoHasleHHs1 3aKkoHodaecmea YKpaiHu.

BucHoBku. BuseneHo, wjo mepmiH "npueamHe domozaocrnodapcmeo” 8 eHepaemu4HOMy 3aKOHOOagcmei exxueaemncs y
cy6'ekmueHomMy Ui 06'ekmueHOMYy 3Ha4YyeHHsix. ChopMynbog8aHO 8U3Ha4YeHHS MOHAMMS npueamHo2o domozocnodapcmea &
cy6'ekmueHOMy 3HaYyeHHi K y4YacHUKa MexaHi3My camoeupobHuymea. BusHavyeHO eunadku U ymoeu y4acmi eHep2emu4HUX
Koonepamueie, 3aMOBHUKi8 eHepaocepeicy Ui 06'edHaHb crnigenacHukie 6azamokeapmupHo20 6yOuUHKy 8 MexaHi3mi camoeupob-
Huymea siKk aKmueHUX Crio)Kueayie, a maKoxX YileHie eHep2emu4yHO20 Koornepamuey, 8UKOHasysi 3a d02080POM eHepzaocepaicy,
y4yacHukie 06'e0HaHHS1 cnieenacHuKie 6azamokeapmupHo20 6yOUHKY sik mpemix ocib.

KnwuyoBi cnoBa: eHepzemuka, siOHoes08anbHi Axepenia eHepail, anbmepHamueHi Oxepena eHepeii, MexaHi3M camo-
supobHuymea, akmueHull crnoxueayd, cxema nNiOMpPUMKU crioxueadie, eHep2aemuyHuli Koorepamue, 3aMOBHUK eHepaocepeicy,

06'edHaHHS cnieenacHuUKie 6azamokeapmupHo20 6yOuHKy, supo6HUUMEOo efleKmpu4HoOI eHepeil, po3nodineHa 2eHepayis.

BeTtyn

lepedymosu G akmyarnbHicme 0ocnidxeHHs. Hosenoto
HaLioHanbHOro 3aKOHOAABCTBA YKpaiHM € MeXaHi3M CaMOBU-
pobHMLTBa €neKkTPUYHOI eHeprii, SKUA 3anpoBagXeHWUW
3akoHOM YkpaiHu "Mpo BHECEHHS1 3MiH A0 OEsKMX 3aKOHIB
YkpaiHM Wwoao BiAHOBNEHHA Ta "3eneHoi" TpaHcdopmalii
eHepreTuyHoi cuctemu Ykpainun" Big 30.06.2023 poky
Ne 3220-20 (gani 3akoH Ne 3220 Big 30.06.2003 p.) (Mpo
BHECEHHS 3MiH 00 OESKNX 3aKOHIB ..., 2023). MexaHiam camo-
BMPOGHMLTBA € HOBOK CXEMOHO MIATPUMKM aKTUBHOMO CMOXU-
Baya " HOBOK MOAENSIO MOro NOBEIHKN Ha PUHKY enekTpuy-
HOi eHeprii. MexaHiaMm camMOBMPOOHMLTBA HanNeXuTb [0
PO3MOAINEHOI reHepadii, pO3BUTOK AKOI Mae BaXnumee 3Ha-
YeHHs1 AN (PYHKUIOHYBAHHSI eNEKTPOEHEPreTUkN B YMOBaXx
NOBHOMAcCLUTAOHOI BillHW Ta MICNABOEHHOrO PO3BUTKY BiAMo-
BiAHO 00 Kypcy HabyTTs uneHcTBa B €C (Ctpateris po3BuTKy
po3nogineHoi reHepadii Ha nepiog Ao 2035 poky, 2024).

[MuTaHHs npaBoBOro perynoBaHHA BiAHOCWUH Yy cdepi
eneKkTpoeHepreT1KM BUCBITNIOIOTLCS Y Npausx Takux npea-
CTaBHWKIB MpaBoBuX Hayk, gk bensaHnesuy O., butsk O.,
Binoupkun C., BaexeHuyk C., BaweHko 0., Bixpos O.,
lonexko B., OepessaHko b., xymarensaiesa M., Kynuk O.,
MangaHesud H., Tloxomxyk P., Paimos P., LUuHkapyk H.
Ta iH. Pasom i3 TMM HOBM3Ha HOpMAaTMBHOro MmaTepiany
NOSICHIOE BiACYTHICTb NMPaBOBUX AOCHIAXEHb, NPUCBAYEHUX
CaMOBMPOOHULITBY eNnekTPUYHOI eHeprii cnoxusavamu 3a
3aKOHOOABCTBOM YKpaiHW.

Memoro cTaTTi € BUABNEHHSA Ta pPO3B'A3aHHA Npobnem,
MOB'A3aHMX 3 y4acCTH aKTUBHMX CMOXUBAYIB i TPEeTiX 0Cib y
MexaHi3Mi camoBMpobGHMLTBA. Lie gocnigXeHHs! € YacTUHO
GinbLU 3aranbHOro HanpsiMy HaykoBMX AOCHIAKEHb MpaBo-
BOr0 perynioBaHHA eHepreTUYHUX BiAHOCWH. 3asdaHHAMU
OOCMIOXKEHHS € BM3HAYEHHSI MOHATTS NPUBATHOMO AOMO-
rocrnogapcTBa B MexaHi3Mi CaMOBUPOOHULTBA; PO3B'A3aHHS
npobnem yyacTi eHepreTUyYHMX KoonepaTtusiB, 3aMOBHUKIB
eHeprocepsicy, 06'egHaHb cniBBNacHUkiB GaraTtokBapTup-
Horo 6yauHky (gani OCBB) y mexaHiami camoBUpoGHMLTBA.
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MeToau

JocnigXeHHs rpyHTYETbCS Ha 3aCTOCYBaHHI CUCTEMHOIO
Ta CTPYKTYPHOro MeToiB MiA Yac BU3HAYEHHSI MOHATINHO-
TEPMIHOMOriYHOrO anapaty; MeToAiB aHanidy Ta CUHTe3sy B
OOCTiAXeHHi OKpeMuxX acrnekTiB NpaBoBUX ABULL, | popmynto-
BaHHi Ha OCHOBI LIbOr0 HayKOBMX BMCHOBKIB Ta NPaKTUYHUX
pekoMmeHgauin; meTodiB iHAYKUIT Ta Aeaykuii; dopmanbHo-
IOPUANYHNX | NOTIKO-IOPUANYHUX METOAIB y MpoLeci 3'Acy-
BaHHS CYTHOCTI Ta 3MiCTy NpaBOBMX HOPM TOLLIO.

PesynbTaTtn

PesynbTaTn gocnigXeHHs nonsraioTb Y popMynoBaHHI
TaKMX HAyKOBMX MONOXEHb | NPaKTUYHUX MPOMO3uLiN.

1. B eHepreTu4yHOMy 3akOHOAABCTBi YKpaiHW TepMiH
"npmvBaTHe AOMOrocnogapcTeo” BXMBAaETbCH y Cyb'ekTuB-
HOMY 1 06'eKTMBHOMY 3Ha4eHHsAX. CHOopMynbOBaHO BU3Ha-
YEHHS MOHATTS NPUBATHOrO AOMOrocnoAapcTea B cyb'ekTmBe-
HOMY 3HA4Y€HHI SIK y4acHMKa MexaHiamy caMmoBUPOGHMLITBA,
3rigHO 3 sIKMM Ue iHAMBIQyanbHUI NOOYTOBMI CrOXMBaY,
SIKMIA NPeACTaBrsie LOMOroCno4apcTBO Ta AKOMY 32 NPaBoOM
BNACHOCTI HanNexuTb 3emMernbHa AinsHka, Ha sikin po3TaLlo-
BaHO 3a OJHIEI0 aapecoro XUTNoBui OyaAMHOK abo KoTemx
(i, 3a HasiBHOCTI, — rocnogapcbki (npucagmbHi) Gyaisni,
HaseMmHi Ta/abo nig3eMHi KOMyHikauii), siKi 3aCTOCOBYOTbCA
ONsi  PO3MIlLlEHHs1 Ta BUKOPUCTAHHS ENEeKTPOYCTaHOBOK
LUbOro croXxupada, a TakoX iHLWWX OCi0, AKi € 4YneHamu
pomorocnogapctea. B 06'ekTMBHOMY 3Hau4eHHi nmpuBaTHe
AOMOrocnoAapcTBo € oAHMM 3 06'exTiB Npaga.

2. Hopma ab3auy 2 4. 2 c1. 9-6 3akoHy Ykpainu "Mpo
anbTepHaTuBHI oxxepena eHeprii" (Npo anbTepHaTUBHI Axe-
pena eHeprii, 2003), O CTOCYHOTbCA y4acCTi eHepreTU4HUX
KoornepaTuBiB i 3aMOBHUKIB €HEeprocepsicy B MexaHi3Mi
CcamMoBMpPOOHULITBA, HEOQOCTAaTHbO AeTanizoBaHa, Lo He
cnpuvsie ii edpeKTMBHOMY MpaBo3actocyBaHHIo. [ig gito uiei
HOpMW nignagae cuTyalis, 3a SKoi eHepreTUYHUiA Koornepa-
TUB (3aMOBHWK EHEPTOCEPBICY) BUCTYMNAaE aKTVBHUM CMOXWBa-
4YeM, a YneHu koonepaTuBy (BMKOHaBeLb [OrOBOPY €Hepro-
cepBicy) € TpeTiMM ocobammn B MexaHi3amMi CamoBMpPOOHMLTBA.
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3. PiBeHb HOpMaTUBHOIO peryroBaHHS OisiNbHOCTI eHep-
reTMYHUX KooMepaTuBiB € HeJocTaTHIM. AKTyanbHUM 3aB-
OaHHAM € KOMMNIIEKCHe BPEryroBaHHA CTaTycy eHepre-
TUYHOTO KOOMEepaTuBY K y4acHMKa MexaHiaMy camoBupob-
HUUTBa 5K pisHoBuay BOE-rpomap i rpomaacbkmx 06'egHaHb
i yH4aCcHUKa BiAHOCUH 3i CMiNbHOro BUKOPUCTaHHSA eHeprii.

4. BnsHayeHo asi cxemun yvacti OCBb y mexaHismi ca-
MOBMPOBHMLTBA, Y KOXHIN i3 akux OCBB BucTynae aktme-
HAM croXuBayeMm: 1) reHepytodi YCTaHOBKM W YCTaHOBKM
36epiraHHa HanexaTb OCBB; 2) mewwkaHui 6yanHKy BUCTY-
nawTb TPETIMM 0cobamu, SKUM HanexaTb reHepyodi ycTa-
HOBKM 11 yCTaHOBKM 36epiraHHsA. Yyacte OCBB y mexaHi3mi
camoBupobHuLTBa nepenbayae BU3HAHHA NOrO BrACHMX
notpeb K aKTUBHOrO CroXueaya.

Ouckycis i BUCHOBKMK

OCHOBHVMW HOPMAaTUBHUMW akTamu, L0 pPeryniowTb
BiJHOCMHM MEXaHi3aMy CaMOBMPOOHULITBA, € 3aKOHM YKpaiHu
"Mpo puHok enekTpuyHoi eHeprii" Big 13.04.2017 p. (Mpo
PVHOK enekTpu4Hoi eHeprii, 2017) (gani 3akoH Npo pUHOK)
Ta "lNpo anbTepHaTMBHI gxepena eHeprii" Big 20.02.2003 p.
(Mpo anbTepHaTuBHi Axepena eHeprii, 2003) (gani 3akoH
npo AAE). 30 4yepBHA 2023 poky OyB MpUAHATMI 3aKOH
Ne 3220 (MNpo BHeECEHHS 3MiH A0 AeAKMX 3aKOHIB YKpaiHu...,
2023), akuin BHIC Baromi 3mMiHW B 3a3Ha4y€Hi 3aKOHW LIOAO
NpaBOBOro PEryroBaHHSA BiJHOCWMH Ha PUHKY €neKTpPUYHOT
eHeprii, 30Kpema 3aKkpinuB NOHATTA MEeXaHiamy camoBUpo6-
HAUTBa W yCTaAHOBMB npaBura Moro yHKUiOHyBaHHsS. B
OCHOBI LMX 3MiH nexuTb iMnnemeHTauisa [akeTy uucToi
eHeprii ans Bcix esponeiiuis (Clean energy for all Europeans
package, 2019), a came:

= [upektuBm EBponencbLKkoro napnameHTty Ta Pagwm
(€C) 2018/2001 Big 11 rpygHa 2018 poky npo cTUMynto-
BaHHSA BMKOPUCTAHHS €Heprii 3 BiAHOBMIOBaNbHUX Xepen
(nani OvpekTtnea 2018/2001 npo BAE), 3okpemMa nonoxeHb
CT. 21, NPMCBAYEHOI CNOXMBaYaMm BiGHOBNIOBANbHOI eHepril
BnacHoro BupobHuuTBa (aHrn. renewables self-consumer)
(Directive (EU) 2018/2001..., 2018);

= [Nupektuen (€C) 2019/944 €sponeincbKkoro napna-
meHTy Ta Pagu Big 05 yepBHA 2019 poky npo cninbHi npa-
BMIA@ BHYTPILLHBOTO PWHKY €neKTpOeHeprii Ta BHECEHHS
3MiH go Oupektuen 2012/27/€C (pnani Oupektna 2019/944
Npo PUHOK ENEKTPOEHEPTii), 30Kpema NomnoxeHb cT. 15, npu-
CBSI4EHOI aKTMBHMM CMoxuBadaM (aHrn. active customer)
(Directive (EU) 2019/944..., 2019).

BignosigHo go 4.1 c1.1 3akoHy npo AJE mexaHiam
CcamMoBUPOOHMLTBA — Lie CXema MiATPUMKN aKTUBHUX CMIOXMU-
BauiB, NpU3Ha4eHa Ansi BIaCHOro CMOXUBAHHS €NeKTPUYHOI
eHeprii, 3a AKO BiAOyBaeTLCA B3aEMOPO3paxyHOK BapTOCTi
o6cAary BiaNycKy eneKkTpu4HOi eHeprii B eNeKTpUdHy Mepexy
reHepyyMMM YCTaHOBKaMM TaKUX CMOXMBaYiB i BaApTOCTI
o6csry Biobopy HUMW enekTpUYHOI eHeprii 3 enekTpuU4HoI
Mepexi 3 ypaxyBaHHsSIM BapTOCTi MOCAyr i3 nepeaaHHs
Ta/abo po3noginy enektpuyHoi eHeprii (Mpo anbTepHaTMBHI
mxepena eHeprii, 2003, 4. 1 cT. 1).

OfHMM i3 eneMeHTIB MexaHiaMy caMOBMPOOHMUTBA €
noro ocobnuemi cyb'ekTHUI cknaa. B6avaeTbes, Wo MOXHa
BUAINMUTM OBa BMAWM YYACHUKIB MexXaHiaMy CamoBMpPOO-
HMLTBA: OCHOBHMX i goaaTkoBux. OCHOBHUMW y4YacHUKaMu
MexaHi3My CcaMOBMPOOHULITBA € aKTUBHUIA CrnoXuBay Ta
enekTonocTayanbHuK (y T. 4. NocTavanbHUK YHiBepcanbHUX
nocnyr). looaTkoBMM y4acHMKOM € TPeTi 0COOM B MeXaHi3Mi
caMoBMpoOHULTBA. AHani3 3akoHy Npo PUHOK Ta 3akoHy
npo ALE possonse BuM3HaYUTU Taki BMAW CMOXMBauiB,
IO MOXYTb ByTW aKTMBHMMM CMOXMBa4YaMun M y4acHUKaMm
MexaHiaMy camoBMpOOHMUTBA: 1) NpvBaTHi AOMOrocmno-
napcTea; 2) mani HenobyToBi cnoxwueadi; 3) HenobyToBi
cnoxwmBaui. Kpim Toro, 3akoHogaBeLb BUAINSE cepe CroXu-
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BayiB OKpeMUX CyO'eKTiB 3aneXxHO Bif iXHbOI opraHisaLifiHo-
npaBoBoi hopmu 1 BUAY OiSANbHOCTI, AKi MOXYTb OyTu akTuB-
HVYMU CNOXUBaYyaMu B MexaHi3ami caMoBUMpobHULITBA, a came:
1) o6'eaHaHHs cniBBNAacHWKIB GaraTokBapTUPHOro OyaMHKy;
2) eHepreTW4HI koonepaTuaK; 3) 3aMOBHUKN EHEProcepBicy.

lMpobnemu 8u3Ha4yeHHs1 MOHAMMS fMpu8amHo2o AOMOo-
eocriolapcmea 8 MexaHismi camosupobHuuymea. Cnig
3a3HaunMTv, WO npobnemMaTuka npUBATHUX [AOMOrocno-
0apCTB sk cyb'exTiB NpaBOBIAHOCKH Y cdepi enekTpoeHep-
reTukM nopylyBanacs y npausx FoneHko B. ta Kynwuka O.
IXHS Mo3WLia 3HAYHOI MIPOK BM3HAYAETLCSH MPEOMETOM i
METOI0 3[iNCHEHNX HAMM AOCHiOXXEHb, OfHAaK CMifIlbHUM € Te,
O BOHM poO3rnsgaloTb MpuBaTHI AOMoOrocrnogapctea sk
cy6'ekTn nNpaBa, 30KkpeMa 5K cy6'ekTy rocnogapcbKoi Aisinb-
HocTi. Tak, oneHko B. goxoantb BMCHOBKY, LLO NpuBaTHE
aomorocnogapcTeo € Ge3nocepenHim cyb'ekTom rocnoaa-
ptoBaHHA, OfHaK ax Hisk He ob'ektom (FoneHko, 2016,
C. 27). BoHa nponoHye BM3HaA4YeHHS NpMBaTHOrO 4OMOroC-
nopgapcTea BiTpOeHepreTukn sk "cyO'ekta rocnogapcbKoi
DiSANbHOCTI, SIKUI 34iNCHIOE NiANPUEMHMLUTBO 3 BUPOONEHHS
€NeKTPUYHOI eHeprii 3 eHeprii BITPY, 9ke He € OCHOBHOI
AIANbHICTIO, Yepes3 CBOIX YYaCHWKIB — rpoMaasiH-MignpuemLis,
BMKOPMCTOBYIOYM BigMNOBIOHI reHepytodi 0B'ekTH ..., SKUMK
Bonogie abo KopUCTyeTbCA Ha NepeabaveHnx 3aKkoHOAaBCT-
BOM niagctaBax 6e3 CTBOpeHHs nignpuemcrtea”. NpuBaTHe
AOMOrocnoapcTBo po3rnsafaaeTbes Sk "ocobnuBa dopma
nignpueMHunUTBa", SK "AyXKe cknagHui cyb'exT rocnogapto-
BaHHSA", SKMMN CXOXWM Ha NigNnPUEMCTBO, MPOTE HE € 3a
cBoeto npupogot Takum (lFoneHko, 2016, c. 28-29). Ha
aymky O. Kynuka, npuBaTtHe 4OMOrocnoaapCTBO HanexmnTb
He po cy6'exTiB rocnogaptoBanHs (Kynuk, 2019, c. 79), a go
Tak 3BaHWX CTUMYNbOBaHWX Cy0'exTiB y cdepi BUpobHMLTBA
€Heprii 3 BUKOPUCTaHHAM anbTepHaTUBHUX [KEPEn, OAHiet0
3 03HaK SIKMX € 30iCHEeHHSI rOCroaapPCbKOl AiANbHOCTi 3 BUPO6-
HULTBA €NeKTPUYHOI Ta TENMOBOI EHEPril 3 BUKOPUCTAHHAM
anbTepHaTMBHUX Jkepen sik ToBapy (Kynuk, 2019, c. 79, 82).
Hawwum 3aBaaHHAM € BU3HAYEHHS MicLA Ta pO3yMiHHS Npu-
BaTHOrO JOMOrOCMNOAapPCTBa y MexXaHi3aMi CaMoBUPOOHULITBA,
BMXOAA4M 3i 3MICTY AOr0 HOPMATVBHOTO PEryIioBaHHS. YKasaHi
acneKTy He NOpyLUYBarn1cs B HAYKOBKX NpaLsix.

Ak BunnuBae 3 nonoxeHns cT. 9-6 3akoHy npo ALE (Mpo
anbTepHaTuBHI gxepena eHeprii, 2003), cT. 58-1 3akoHy
npo puHok (Mpo pyHok enekTpunyHoi eHeprii, 2017), oaHUM
i3 BMAIB aKTMBHUX CMOXMBAYiB € NpMBaTHE JoMorocnogapc-
TBO. Llei TepmiH YacTo 3aCTOCOBYETbCS Y 3rafjlaHuxX 3aKo-
Hax, ane 3aKOHO4aBYe BU3HAYEHHS LIbOrO MOHATTS K yyac-
HUKa €HepreTUYHUX BiLHOCUH BiACYTHE. AKLIO 3BEPHYTUCS
00 3MICTY paHillle YNHHUX 3aKOHIB, TO BrepLle TepMiH "npu-
BaTHe AomorocnogapcTBo” Oyno BXWMTO B 3akoHi YkpaiHu
"Mpo BHeceHHs 3MiH 4o 3akoHy YkpaiHu "lpo enekTpoeHep-
reTuky" Woao CTUMYIOBaHHsSi BUPOOHULITBA eNeKTpoeHeprii
3 anbTepHaTuBHUX mxepen eHeprii" Big 20.11.2012 p. (Mpo
BHECEHHS 3MiH Ao 3akoHy YkpaiHu "lpo enekTpoeHepre-
TUKY..., 2012), ki1 yperynioBaB 3acTOCyBaHHSA "3eneHoro"
Tapudy Anst NpuBaTHUX AOMOrOCNoAapCTB OO0 eNEKTPUY-
HOI eHeprii, BUPOONEeHOi 3 eHeprii COHAYHOro BUMPOMIHIO-
BaHHS, 3 BENIMYMHOK BCTAaHOBMEHOI NOTyxHOCTi Ao 10 kBT.

Crtatta 1 3akoHy Npo PYHOK NPUCBSIMEHA BU3HAYEHHIO
TEpMiHiB, OOHaK y Hiil BiACYTHE BW3HAYEHHS NPUBATHOrO
pomorocnogapcTtsa. KoHuenuis cy6'ekTHoro cknagy cnoxu-
BayiB Ta iXHiX pi3HOBMAIB, fKa BTiNeHa y 4. 1 3a3HayeHol
ct. 1 (BignoBigHO A0 nepLoi pefakuii 3akoHy Npo PUHOK),
He nepefbavana BXUBaHHA TepMiHa "npuBaTHE AOMOrocmno-
aapcTtBo" Ak cyb'ekta npaea. 3akoHom Ne 3220 Big
30.06.2023 p. ogHOYACHO i3 3anpoBaKEHHAM MeXaHi3aMy
CaMOBMPOOHULITBA TakoX Byro AaHO BU3HAYEHHSI MOHATTS
aKTMBHOIO CMoXuBaya, BiAMOBIAHO [0 SIKOrO nNpuBaTHE
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[OMOrocrnoAapcTBo 3rafaHo siK Pi3HOBUZ aKTUBHOTO CMOXW-
Baya (Mpo puHok enekTpuyHoi eHeprii, 2017, n. 3-24. 1 cT. 1).
Y HopMmax 3akoHy Npo puHOK (y pedakLii 3a 4aToro 1Moro
npunHaTTa 13.04.2017 p.) TepmiH "npuBaTHe AOMOrocno-
[apcTBO" TakoX YXMBaBCHA B 3Ha4yeHHi cyb'ekta npasa B
HOpMax, nNpucBaYeHux "3eneHomy" Tapudy, sk ue 6yno B
3akoHi Ykpainm "MNpo enektpoeHepreTuky" (Mpo enektpoe-
HepreTuky, 1997). Y 3akoHi npo ALIE TepmiH "npuBaTHe Oo-
MorocnogapcTso” 6yno BXUTO B TAKOMY CaMOMY 3HaYeHHi
LWoAo BiAHOCKH, MOB'A3aHUX i3 3aCTOCyBaHHAM "3eneHoro"
Tapudy npuBaTtHMMKM gomorocrnogapcteamu. o pedi, Taki
HoBoBBeAeHHS y 3akoHi npo ALLIE 6ynu BHeceHi ogHo4YacHo
3 NPUNHATTAM 3aKOHY MPO PUHOK, KU MICTUB BifNOBIAHI
nonoxeHHsa y n. 6, 24 poaginy XVII "MpukiHuesi Ta nepe-
XigHi nonoxeHHs". Pasom i3 TM y nepLiin pegakuii 3akoHy
Npo PWHOK TepMiH "npvBaTHe [OMOrocrnofapcTeO” BXW-
BaBcH i B 00'eKTMBHOMY 3HayeHHi. BignosigHo o ab63. 2 4. 2
cT. 58-1 3akoHy npo puHOK (y nepLlin pepakuii) ykasysa-
nocs, wo "nobyToBuUi CnoxmBay Mae MpaBO Ha BCTaHOB-
NIEHHS1 y CBOEMY MPMBATHOMY LJOMOrOCNOAapCTBi reHepyto-
yoi yctaHoBku..." (Mpo puHOK enekTpuyHOi eHeprii, 2017).

Y cyyacHi pepgakuii 3akOHy Mpo PUHOK TepMiH "mpu-
BaTHe [OMOrocrnogapcTBO" YXMBAETbCA SK Yy CyO'ekTuB-
HOMY, TaK i B OG'EKTMUBHOMY 3Ha4YeHHi. Take BXWBaHHSA Y
[OBOX 3HaYEeHHAX Mae Micue HaBiTb y Mexax ofHiel cT. 58-1
3a3Ha4yeHoro 3akoHy. Y 4. 2 uiei cTaTTi Npy BU3HAYEHHI Cy-
6'ekTiB (aKTMBHMX CnoxuBayiB Ta/abo cnoxueadis), WO Ma-
I0Tb MPaBO BCTaHOBIIOBATW rEHEPYIoYi YCTaHOBKW, YXMBa-
I0TbCA  popmynioBaHHA: "MobyToBi cnoxuBayi y CBOIX
npuBaTHMX Aomorocnogapcreax..." (abs. 2) (ob'ekTvBHe
3HayeHHs); "npueaTHi gomorocrnogapcTea” (ab3. 4) (cyb'ektuBHe
3HayeHHs). B ab3. 1 . 3 ujei cTaTTi NnpuBaTHE AOMOrocmno-
napcTBo dhirypye sik cy6'ekT npaea, B a63. 3 y. 5 "nobytoBui
CroXmBay y BnacHomy pgomorocnogapctsi” — sk 06'ekT
npaga ([po pvHoOK enekTpu4Hoi eHeprii, 2017).

MpuHarigHo 3ayBaXXumo, L0 BU3HAYEHHS MOHATTS JOMO-
rocrnogapcTBa MICTUTbCS Y 3aKOHi iHLWOI rany3eBol npuHa-
nexHocti, a came 3akoHi Ykpainn "lNpo BceykpaiHcbkuii
nepenuc HaceneHHsa", 3rigHO 3 SKKUM OOMOrOCNOAapcTBO —
e CYKynHiCTb OCi6, fKi CnifbHO NPOXMBaKOTb B OAHOMY
XUTNOBOMY MpUMILLEHHi abo Moro 4acTtuHi, 3abesnedyoTb
cebe BCiM HeoOXigHUM Ana XuUTTA, BedyTb ChifbHE
rocnogapcTseo, NOBHICTIO abo YacTkoBo 06'eQHYIOTh | BUTpa-
yaloTb kowTwu. [domorocnogapctBa MoXe cknagatucsa 3
opHiei ocobu (Mpo BceykpaiHCbKUA Nepennuc HaceneHHs,
2000, 4. 1 cT. 1).

FAKLWo 3BepHYTUCA OO0 MiA3aKOHHMX HOPMAaTUBHKX akTiB
€HepreTM4YHOro 3aKOHOAABCTBA, WO Aianuv paHiwe, To Tep-
MiH "nNpuBaTHe JoMorocnoaapcTeo” He BxuBaBscs y "lNpasu-
nax KOpUCTYBaHHSI eNEKTPUYHOLIO EHEPTIELD AN HaceneHHs"
Big 26.07.1999 poky ([NpaBuna KOPUCTYBaHHS €NeKTPUYHOO
eHeprieto Ans HaceneHHs, 1999), wo perynioBanu BigHO-
CVHM 33 y4acTHo CNoXMBadiB Ha po3apibHOMY PUHKY enekT-
pWYHOI eHeprii. BusHayeHHsa NOHATTA NPMBATHOrO AOMOroC-
nodapcTBa 3akpinneHo B YMHHMX "lMpaBunax po3apibHoro
pyHKY enekTpuyHoi eHeprii" (MpaBuna po3apibHOro puHKY
enekTpuyHoi eHeprii, 2018) (mani lMpaBuna po3gpibHoro
PVHKY) i AaeTbCs B 06'EKTMBHOMY po3yMiHHi. BignosigHo oo
3a3Ha4yeHux [MpaBun npuBaTHE OOMOrocrnofapcTtBo — Le
3emMernbHa AingHka pasom i3 po3TalloBaHMMM Ha Hil 3a
OfHi€El0 afpecoto XuUTrnosmm ByanHkom abo kotegxem (i, 3a
HasIBHOCTI, — rocnogapcbkumu (npucagmnbHnmm) 6yaisnsmu,
Ha3eMHMMM Ta/abo Nig3eMHUMKU KOMYHIKaLigMK), Lo Hane-
XWTb iHOMBIAyanbHOMY NoOyTOBOMY CMOXMBaYy 3a NpaBoM
BnacHocti. Mpote pgani B TekcTi "lMpaBun posgpibHoro
PUHKY" BUSABNSAETLCA CyNepevHiCTb, OCKINIbKM HaCTynHe
peyeHHs cdopmynboBaHe, BUXOAAYM i3 CYO'EKTUBHOI KOH-
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uenuii. Y HboMy 3a3HayaeTbCs, WO A0 CKragy YneHis npu-
BaTHOro AOMOrocrnogapcTBa HanexaTb MOro BracHuK Ta
cnisernacHvkn ([paBuna po3gpibHOro puMHKY enekTpu4HoOI
eHeprii, 2018, n. 1.1.2 rmaewu 1.1 po3giny |). B iHwWi# HopMi
npuBaTHe JOMOrocnogapcTBO BU3HAYEHO K 06'ekT nobyTo-
BOr0 CMOXuBaya, A0 SIKMX TaKoX BifHECEHO KBapTUPY, XKUT-
nosui ByaMHOK (4acTUHY BYAMHKY), iHLWI 06'EKTM XUTNOBOI
HepyxoMocTi Towo. Ane Tak camo K y "3akoHi Npo pyHOK",
Yy BW3HAYEHHi MOHATTA aKTMBHOIO CMOXuBaya npuBaTHe
AOMOrocnoapcTBO MO3MLIOHYETLCA SK MOro  pisHOBUA,
To6TO siKk cyb'ekt npaBa ([MpaBuna po3gpiGHOro PUHKY
enekTpuyHoi eHeprii, 2018, n. 1.1.2 raswu 1.1 po3giny |).

Ha Hawy aymky, y BiHOCUMHax MexaHiaMy camoBupoO-
HUUTBa ripusamHum domoaocrnodapcmeom y cyb'eKTUBHOMY
poO3yMiHHI Ccnif BBaxaTu iHAMBIQyanbHOro nobyToBoro
crnoxvBaya, KM NpeacTaBnsie JOMOrocrnofaapcTBo i AKOMy
3a NpaBOM BIlaCHOCTI HaneXuTb 3emMenbHa finsHKa, Ha SKin
po3TallOBaHO 3a OfHIEH aOpecol XUTNOBWUKA OyanMHOK
abo kotenx (i, 3a HasiBHOCTI, — rocnogapcbki (NpucaanbHi)
OyaiBni, HasemHi Ta/abo nig3eMHi KOMyHikaLii), ski 3acTo-
COBYIOTbCSl ANsi PO3MILLEHHA Ta BMKOPUCTAHHA EneKTpo-
YCTaAHOBOK LIbOrO CMOXMBa4ya, a TaKOX iHLWMX OCib, sKi €
yneHamy goMmorocnogapcraa.

Yn BapTO BHOCWUTU 3MiHM y 3aKOHOAABCTBO YKpaiHu 3
MeTOH0 YHidbikauii BXXMBaHHS TepMiHoNOrii nue B 06'ekTuB-
HOMY 3Ha4yeHHi? BBaxaemMo [OMyCTUMWM 3aCTOCYBaHHS
TepmiHa "npuBaTHe gomorocrnogapcteo” B Cy0'eKTMBHOMY
PO3YMiHHi, BUXOAS4M 3 yCTaneHo! TpaauLii Moro BXnBaHHS,
a TaKkoX ypaxoBYKUM KpUTepil NMakoHiYHOro BUKMNaAeHHA
npaBoOBMX HOPM Ta eKOHOMIi HopMaTuBHOro matepiany. MNpu
3aCTOCYBaHHi NPaBOBMX HOPM Cnif 3'ACOBYBATW 3HAYEHHS,
Yy AKOMY BXMWBAETbCA LEW TEPMiH, LUNAXOM TNyMadeHHA
(3a Takoi noTpebu), WO He Mae CTAaHOBUTU TPYOHOLLIB 3a
HanNeXHOoro piBHA NpaBOBOI KBanidikaLil.

lpobnemu yyacmi eHep2emuyHUX Koorepamusig |
3aMOBHUKi8 eHepaocepsicy 8 MexaHiami camosupobHuymea.
BignosigHo 0O 3aKOHO4ABYOIO BU3HAYEHHSI MOHATTSI eHep-
reTMYHOro KoonepaTuay, — Le puauyHa ocoba, CTBOpeHa
BignoeigHo Ao 3akoHy Ykpainm "Tpo koonepauito” (Mpo
koonepauito, 2004) abo 3akoHy YkpaiHu "Tlpo cnoxue4uy
koonepauito" (Mpo cnoxue4y koonepadito, 1992) ans 3ainc-
HEHHs1 rocnodapcbkoi AisnbHOCTI 3 BUPOOHMLTBA, 3aroTiBni
abo TpaHCNopTyBaHHsI NaNMBHO-EHEPTrETUYHNX PECYPCIB Ta
36epiraHHa eHeprii, ANA HadaHHSA iHWKWX NOCNyr i3 MEeTo
3a00BOJIEHHS NOTPeb 1horo 4neHiB abo TepuTopiansHoOl
rooMagu, a Takox i3 MeTol OTpMMaHHsa npubyTKy Bigno-
BigHO [0 3akoHoaascTBa ([po anbTepHaTUBHI OXepena
eHeprii, 2003, 4. 1 cT1. 1).

Ak BunnvBae 3 nonoxeHb 3akoHy Ykpainu "lNMpo eHepre-
TUYHY ePEKTMBHICTL", 3aMOBHMKOM EHEeprocepsiCy MOXYTb
OyTn oisnyHa ocoba, ¢ismyHa ocoba-nignpuemeub abo
topyandHa ocoba, a npegMeToM  eHeprocepBiCHOro
A0roBOpY € 30iMCHEHHsI eHeprocepsicy, a came eHeproede-
KTUBHUX Ta iHWWX 3axofdiB, CMPSMOBAHUX HA CKOPOYEHHsI
CMOXMBaHHA Ta/abo BuNNat Ha onnaty eHeprii Ta/abo
XUTNOBO-KOMYHANbHUX MOCMYT MOPIBHSHO 3i CMOXMBAHHAM
Ta/abo BuTpatamu, siki icHyBanm 6 3a BiOCYTHOCTI Takmx
3axogiB ([1po eHepreTnyHy edpekTuBHICTb, 2021, u. 1 cT. 17).

3rigHo i3 nonoxeHHaMM 3akoHy npo AOE, ctumynio-
BaHHS BUPOOHULTBA enekTPUYHOT eHepril 3a MexaHiaMoMm
CaMOBUPOOHULTBA BCTAHOBIIETLCS AN €HEPreTU4HUX
KoonepaTuBiB i 3aMOBHUKIB eHeprocepsicy (K Ao, TakK i
nicna nepexody A0 3aMOBHMKA 32 €HeprocepsiCHUM [0-
roBOPOM MpaBa BIlAcHOCTI Ha MalHO, yTBOpeHe (BcTa-
HOBIIEHE) 3a €eHeprocepsiCHUM [OrOBOPOM) 3a YMOBM,
Lo Becb obcAr BMPOOMEHOI TakKMMMU FreHEPYHUYUMU yCTa-
HOBKamW enekTpuYHOI eHeprii NpuabdaBaeTbCs aKTUBHUM
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cnoxuBadem (MNpo anbTepHaTUBHI Axepena eHeprii, 2003,
ab3. 2 4. 4 cT. 9-6). Take hbopmyntoBaHHsI NPaBOBOi HOPMM
Ma€ HefoniKKU, OCKINbKU NPSIMO HE BKa3yETbCSH, XTO BUCTY-
nae akTMBHUM CMOXUBAYeEM i KOMY MOXyTb HanexaTu
reHepylodi yCTaHOBKW, enekTpoeHeprilo akux npuabdasae
aKTUBHUI CMOXKMBaY.

Bunagkom yyacTi eHepreTM4yHoro koonepaTmsy B Mexa-
Hi3Mi camoBMpobHMLTBa MOXe ByTU cxema, 3a SKOi YneHn
KoonepaTuBy BUCTyNalTb TpeTiMm ocobamu B LbOMY Me-
XaHi3Mi, AKMM HanexaTb reHepyloudi YCTaHOBKWU, @ TaKOX
YCTAHOBKM 30epiraHHsA enekTpoeHeprii, i eHepreTuyHui
KoonepatuB SK akTMBHWUIA cnoxueady npuabaBae y HUx
eneKkTpUYHy eHeprito. Ha Hawy gymky, nig gito uiei Hopmun
TakoX nignagae cuTyadisl, 3a siKOi 3aMOBHUK eHeprocep-
BiCY BMCTYNa€e akTMBHUM CMOXUBAYEM i BUKYMNOBYE €NeKT-
pOEeHeprito y BWKOHaBUSA [OOrOBOPY €EHEeprocepsicy (sK
TpeTboi 0cobn B MexaHiami caMOBUPOOHMLTBA), SIKOMY
HanexaTb reHepyltudi ycTaHOBKW. ICHye cxema, 3a 4Koi
reHepytoyi yCTaHOBKM MOXYTb HamnexaTu eHepreTM4HoMy
KoonepaTtuBy, i BiH TakoX BUCTyNae akTVBHWM CMOXWBa-
yem. OpgHak uew BapiaHT He nepenbayae npuabaHHA
€NeKTPUYHOI eHeprii aKTUBHUM CNoXMBaYveM, SK Lie BU3Ha-
YeHO y HOpMi ab3. 2 4. 4 cT. 9-6 3akoHy npo AJE, Tomy BiH
He nianagae nig ii gito. Lie BMnagok oxXonmeTbest iHWMMun
3arafnibHUMM HOPMaMWM, Lo PEerymnoTb y4acTb akTUBHUX
CrnoXuBauiB y MexaHiami camoBnMpobHMLTBA.

3 iHWoro 60Ky, KO NPUNYCTUTH, WO 0COBN aKTUBHOIO
CcrnoxuBaya W €eHepreTU4HOro KoornepaTuBy (3aMOBHMKa
eHeprocepsicy) He 306iratoTbcsi i Becb 06cAr BMpobneHoi
€nNeKTPUYHOI eHeprii Mae NnpuabaBaTMca aKTUBHUMU CMIOXU-
BayamMu, TO MK aKTMBHMM CMNOXWBAYeEM i €HepreTUHHUM
KoonepaTtMBoM (3aMOBHWKOM €HEprocepsicy) yknaaaeTbes
[OroBip KyniBni-npofaki enekTpoeHeprii. Y Takomy Bunaaky
€HepreTUYHNIA KoonepaTMB Ta 3aMOBHMK EHeprocepsicy
BMCTYyNawTb TpeTiMM ocobamum B MexaHiami camoBupob-
HMUTBA. A LWoJo TPeTix ocib 3akoHoAaBeLb Takox opMy-
NOE OKPEMi MOMOXKEHHS, Y AKUX NPSIMO BKA3yETbCSA Ha NeB-
Hux cy6'ekTiB came Ak TpeTix ocib.

B6avaeTbcs, WO Take BUKNaAEHHS NPaBOBUX NPUMUCIB
CTOCOBHO Yy4acCTi EHEPreTUYHUX KOoNepaTMBIB i 3aMOBHMKIB
€Heprocepsicy B MeXaHi3aMi CamMOBUPOOHMLTBA HE MOXHa
BBaXkaTn 3afoBinbHMM. [lpaBoBa HopMma, 3akpinneHa B
a63. 2 4. 4 cT1. 9-6 3akoHy npo ALLE, HegocTaTHLO AeTaniso-
BaHa, WO He cnpusaTumMe ii SKicHoMy 1 epeKTUBHOMY NpaBo-
3aCTOCYBaHHIO Ha NPaKTuL.

[MpobnemaTnka nNpaBOBOro CTaTyCy e€eHepreTuYHnX
KoonepaTuBIB Ha PWHKY €NeKTPUYHOI eHeprii He obmexy-
€TbCS NULLIE IXHBOI YYacTo B MEXaHi3Mi CaMoBMPOOHULITBA.
HaBepneHe BuLLe HOpMaTVBHE BU3HAYEHHSI MOHATTS eHepre-
TWUYHOIO KOOMNepaTMBY € EAVHUM MONOXEHHSIM, L0 BU3HAYaEe
cneumngiky eHepreTMYHOro koonepaTmBy SIK opraHizauiiHo-
npaBoBoi OpMU 34iINCHEHHSI FOCNOAAPCHKOI AisiNTbHOCTI Ha
PUHKY €eneKkTpuUYHOI eHeprii. PiBeHb HOpmaTMBHOrO pery-
NOBaHHS AiANbHOCTI €HepreTUYHUX KoonepaTuBiB € Heado-
CTaTHIM He nuLle WOAO Y4acTi B MEXaHi3Mi CaMOBUPOOHMUL-
TBa, ane N 3aranoMm K y4YaCHUKa PWUHKY eNneKTpOeHeprii.
Y 3B'A3Ky i3 UMM crif, 3a3Ha4MTK, WO eHepreTUYHi koonepa-
TMBM MOXHa po3rnagaTti 9Kk oguH i3 npuknagis BOE-rpomag
(aHrn. renewable energy communities), siki nepenbadeHi
Oupektusoto  2018/2001 npo BOAE (Directive (EU)
2018/2001..., 2018, p. 16 art. 2, 22), i rpoOMafCbKnx eHepre-
TUYHUX oO'eAHaHb (aHrmn. citizen energy communities) y
po3ymiHHi Oupektuen 2019/944 npo puHok (Directive (EU)
2019/944, 2019 ..., p. 44—-46 Preamble, p. 11 part. 1 art. 2, 16).
Ak 3a3HaveHo B [upektunsi 2019/944 npo puHOK, rpoOMaChbkKi
eHepreTuyHi 06'egHaHHA CTaHOBMATb HOBUW TWN CyO'ekTiB
3aBASIKU CBOIV CTPYKTYPIi YNeHCTBa, BUMOram A0 ynpaBniHHA
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Ta MeTi. MpaBa 1 000B'A3KK, LLIO 3aCTOCOBYIOTLCA OO0 PO-
MafCbKNX eHepreTuyHux ob'egHaHb, MaroTb 3aCTOCOBYBa-
TUCA BIANOBIAHO 4O POSen, siki BOHWM BUKOHYIOTb, HanpuKniag
KiIHLEBMX CMOXMBadYiB, BMPOOHMKIB, nocTayanbHukiB abo
onepartopie cuctemu posnoginy (Directive (EU) 2019/944
..., 2019, p. 46 Preamble). OisnbHicTb Takmx 06'egHaHb No-
B'A3aHa 3i CNiNbHUM BUKOPUCTaHHSAM eHeprii. 3a 3aKoHoaaB-
CTBOM YKpaiHW, eHepreTuyHi KoonepaTtueu MOXyTb OyTu
YYaCHMKOM SIK MEXaHi3aMy CaMOBMPOOHMLTBA, Tak i cxemu
NiATPUMKM i3 3acTocyBaHHAM "3eneHoro" Tapudy. Hapasi
nonoxeHHs Oupektuen 2018/2001 npo BOE wopno aisnb-
HoOCTi Ta cTumynoBaHHa BIE-rpomag He TpaHCNOHOBaHi
MOBHOIO Mipol0 B YyKpaiHCbke 3akoHopascTBO (Hauio-
HanbHWUIM NNaH 3 eHepreTuku..., 2024, c. 128). Taka cama
cuTyauis Mae MicLe i Woao rpoMafchbknx eHepreTuYHnx o6'-
e€aHaHb 3rigHo i3 [upektuBoto 2019/944 npo puHOK.
AKTyanbHUM € pO3B'A3aHHSA LbOro 3aBAaHHSA NoAarnbLIoro
pO3BUTKY HalioHanbHOro 3akoHopascTBa. EHepreTnyHun
KoornepaTuMB Mae BaroMui NOTEHLian y4acHMKa pUHKY enek-
TpoeHeprii sk pisHoBug BOE-rpomaz i rpoMagcbkux eHepre-
TUYHMX 06'€eQHaHb, Ta Y BIQHOCMHAX, MOB'A3aHNX 3i CMINbHUM
BMKOPUCTaHHAM eHeprii (aHrn. energy sharing). Hauio-
HanbHe 3aKOHOO4ABCTBO MAa€E KOMIMIIEKCHO perynoBaTth
3a3HayeHi BiAHOCWHW, Yy TOMY YMCIi MW BiAHOCWHMU iXHbLOI
y4yacTi B MexaHiaMi caMoBUpoOHULTBA. [10 peyi, NomnoXeHHs
npo cniflbHe BUKOPUCTaHHA eHeprii BUKNageHi B HegaBHO
npuiHATIn OupekTnei (€C) 2024/1711 €Bponencbkoro nap-
nameHTy Ta Pagu Big 13 yepsBHa 2024 nNpo BHECEHHSA 3MiH
po [Ouvpektne (EC) 2018/2001 T1a (E€C) 2019/944 wopo
BOOCKOHANEHHs [u3aiHy puHKY enektpoeHeprii Cotosy
(Directive (EU) 2024/1711..., 2024). 3ragaHi NONOXeHHs
npo cnifbHe BWKOPUCTAHHSA eHeprii AOMOBHIOTL MNOOo-
XKEHHS1 LOoJ0 BIACHOr0 CrOXMBAHHSA, BUKNAAeHi y cT. 21
Oupektnen 2018/2001 npo BOE Ta ct. 15 [OQupektusu
2019/944, 30KkpemMa LWoA0 KOMEKTUBHOro BNACHOMO CMOXMK-
BaHHs (aHrn. collective self-consumption).

BignosigHo go 4. 8 cT. 58-1 3akoHy Npo pUHOK, aKTuB-
HMM CMOXMBA4YeM TaKOX BBaXXaeTbCA 00'€0HaHHs criigsnac-
Hukie 6acamokeapmupHoz2o byduHky (OCBB) 3a ymoBu
NpVEQHAHHSA rEeHepPYYMX yCTaHOBOK Ta/abo ycTaHOBOK 36e-
piraHHs eHeprii 40 eNeKTPUYHMX Mepex baraTokBapTUPHOro
OyavHKy, kBapTup Ta/abo HexuTnosux npumiweH. OCBb
TaKoX MOXHa po3rnagaTtv gk npuknag BEO-rpomagu n rpo-
Ma[CbKOro eHepreTuyHoro ob'egHaHHs, LWo nepenbayarTb
CniflbHe BUKOPUCTaHHSA eHepril.

Buxopgsaum 3 aHanisy 3akoHogaBCcTBa Ta No3uLii, BUCINOB-
NeHoi HauioHanbHOK KOMiICiel, WO 34iMCHI0E Aep)KaBHe
perynioBaHHs y cdepax eHepreTukM Ta KOMyHasnbHUX NoCc-
nyr (gani HKPEKTI) (Akx OCBB HabyTtn ctatycy..., 2024),
MOXHa BU3Hauntu ABi cxemu ydacti OCBb y mexaHi3wmi
camoBupobHuuTBa. KoxHa 3i cxem nepenbavae, wo OCBB
BMCTYNae aKTUBHWM CMOXMBa4YeM i € CTOPOHOK [0roBOpYy
KyniBni-npoaaxy enekTpoeHeprii 3 enekrponoctavyanbHUKOM.

1. FeHepytoyi ycTaHOBKM Ta/abo yCTaHOBKM 30epiraHHsi
eHeprii HanexaTtb OCBB i npveaHyOTbCA A0 eNeKTPUYHMX
Mepex GaraTtokBapTupHoOro 6yauHky, kBaptup Ta/abo He-
XUTNOBUX NMPUMILLEHb.

2. l'eHepytodi ycTaHOBKM Ta/abo ycTaHOBKU 36epiraHHs
eHepril HanexaTb MeLLKaHUsM 6araTokBapTUPHOro OyAMHKY
i NPUEOHYTBCA OO0 EneKTPUYHUX Mepex GaraTokBapTup-
Horo OyauHKy, KBapTUp Ta/abo HEXWTNOBUX MPUMILLEHb.
Y ubOMy BMNaZKy MeLLKaHLi SIK BMACHWUKW YM KOpUCTyBaui
reHepyumnx YCTaHOBOK Ta/abo yCTaHOBOK 30epiraHHs
eHeprii BUCTYNatlTb y CTaTyCi TPeTiX 0cCib i BCIO eneKkTpuyHy
eHeprito, BignyweHy HUMK B mepexy, OCBBb mae BukynoBy-
BaTW y CTaTyCi aKTMBHOrO CrnoXwBaya Ha nigcrasi ykrnage-
HOro Mk HUMKU gorosopy. [MNpu LbOMYy cyMapHa NOTYXHICTb
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reHepylunx YCTaHOBOK Ta/abo ycTaHOBOK 306epiraHHs
eHeprii TpeTix oci6 — BNacHWKiB KBapTUp abo HEXUTIOBUX
NPUMILLEHb — HE MOXE MepeBULLYBaTN BENUYNHY [03BOIE-
HOI (JOroBipHOT) NOTY>KHOCTI akTUBHOro cnoxveada — OCBB.

[Jorosip KkyniBni-npogaxy enekTpuUYHOi eHeprii 3a
MexaHi3amoM camoBnpobHuUTBa Moxe yknagatuca OCBB:
1) 3 nocTayanbHUKOM YHiBEpCcanbHWUX MOCNYr, KM Mpo-
Jax BignyLeHoi eHeprii 34iNCHI0ETLCA 3a LiHOH, LLO CKna-
nacs Ha puHKy "Ha pofy Hanepen"' y po3paxyHKOBOMY
nepiodi (roguHi); 2) 3 iHWWMM enekTpornocTavarbHUKOM
(3a BinbHMMUM LiHamK).

Mpu ubomy HKPEKI pekomeHaoye ansi 3abe3neveHHs
BMacCHOI eHeproHesanexHocTi 1 aBTOHOMHOCTI BMPOBHWMLI-
TBa eNeKTPUYHOI eHepril K Yy CUHXPOHI30BaHOMY 3 eHepro-
CMUCTEMOIO, TaK i B aBTOHOMHOMY PeXuMi (Konu BiACYyTHS
Hanpyra B Mepexi) akTUBHMM CMOXMBa4yam yCTaHOBMIOBATH
reHepytodi yCTaHOBKM TGpPWAHOrO TUMy pasom 3 YCTaHOB-
kamn 36epiraHHa eHeprii (Ax OCBB HabyTtn craTtycy...,
2024). Taka pekoMeHAalisi € BigTBOPEHHAM pekoMeHaaLin-
HOi HOpMM, 3akpinneHii y 4.2 cT1.9 3akoHy npo AE
(Mpo anbTepHaTtuBHI oxxepena eHeprii, 2003).

LLlogo npasoeoi npupoan OCBEB y BigHOCKMHax po3api6-
HOr0 PVHKY €NeKTPUYHOI eHeprii CTaHOBUTb iHTEpec Moso-
XeHHs NocTtaHoBn BepxosHoro Cyay y cknagi konerii cya-
ais KacauinHoro rocnogapcekoro cyay Big 30.11.2022 poky
y cnpai Ne 916/3837/21. Koneris cygais giiwina BUCHOBKY,
"wo OCBb He € isnyHo ocoboto un GisnyHo ocoboto-
nignpuemuem, a sk opuguyHa ocoba OCBB He mae cBoro
BnacHoro cnoxwueaHHa. OCBB, 3rigHO 3 HOpMamu YMHHOTO
3aKOHOAaBCTBA, CNPUSE OTPMMAaHHIO cniBBracHWkamu 6ara-
TOKBapTUPHOro OYAMHKY KOMYHanbHWX MOCNyr, 30Kpema
nocTa4aHHIO Ta PO3MoAiny enekTpuyHoi eHeprii. LA enekr-
pvYHa eHepris noctavaeTbes y 6baratokBapTMpHMn ByanMHOK
BUKITIOYHO 3aAns (PYHKUiIOHYBaHHA ChiflbHOrO MaiHa cnis-
BMaCHUKIB (30Kpema iHXeHEPHO-TEXHIYHNX CUCTEM OYANHKY,
SK-TO pobOTU iHAMBIQYanNbHOro TENMOBOrO MNyHKTY, KOTe-
neHb, nigkavyBarnbHMX HACOCIB TOLLO) Ta Ans 3a40BOJIEHHS
nobyTtoBux (cninbHO-NoGyTOBMX) nOTPeb cniBBNacHUKIB
(30kpema enekTponocTavaHHs NigTiB, OCBITNEHHA MiCLb
3aranbHOr0 KOPUCTYBaHHS Ta npubyAMHKOBOI TepuTopii
Towo). OCBB mae ocobnueui ctatyc, BigMiHHUIA Big, iHLWINX
HOPUONYHNX OCiO, OCKINbKN CTBOPIOETLCH Ta (PYHKLIOHYE SK
HenignpMeEMHULbKE TOBAPUCTBO 3rigHO 3 OKpeMUM creLliani-
3o0BaHUM 3akoHoM Ykpainu "lMpo 06'egHaHHSA cniBBNacHMKIB
GaraTokBapTUpHOro ByanHKY" Mae ctaTyc HENpMOYTKOBOCTI
Ta He € Cy0'eKTOM roCrnofaploBaHHs, He BUKOPUCTOBYE
eneKTpuYHy eHeprito Ans BrnacHux notpe6b. Omke, OCBb y
YaCTWHI CMOXWBAHHSI E€NEKTPUYHOI eHeprii Ha nobyToBi
noTpebu 3a aHanorieto i3 3aKOHOM Nianagae nig BU3HAYEHHS
"KONEKTUBHWUI NoBYTOBMI cnoxuBad" enekTpoeHeprii y
BMNaZKy, Konu Ui opraxisadii 06'egHy0Tb MeLlkaHLiB y 6a-
raTokBapTUpHUX OyAMHKax Ta AitloTb B iXHiX iHTepecax ans
3abe3neyeHHs1 KOM(POPTHNX YMOB NPOXMUBAHHSA Y ByaNHKY"
(MoctaHoBa BepxosHoro Cyay..., 2022, n. 5.22) .

OTxe, TBEPOXKEHHS MPO Te, WO "enekTpuyHa eHepris
noctavaetbca y GaraTokBapTUpHUIM OYyAUHOK BUKITIOYHO
3a4n4a PYHKUIOHYBaHHSA CriNIlbHOro MamHa CniBBMACHUKIB ...
Ta Ans 3a40BOMeHHs NobyToBux (cninbHO-NobyToBMX) NOT-
peb cniBBnacHukiB ...." He BpaxoBye Bunagku ydacti OCbb
y MexaHiami caMoBMpPOOHMLITBA. AK BUNNMBAE 3 HAaBeAEHMX
BuLle cxeM ydacti OCBBb y mexaHiami camoBMpOGHULTBA,
ki nigTBepaxeHri nosuuieto HKPEKI, OCBB cnpusie 3ago-
BOJTEHHIO BNacHUx noTpeb mMeLlkaHLiB 6yAnHKY SiK CnoXnBa-
yiB Ta/abo KOpUCTyBaYiB reHepyYmX yCTaHOBOK (YCTaHOBOK
30epiraHHs eHeprii). FKOpuanyHa KOHCTPYKLiS yyYacTi akTuB-
HOro CrnoxvBaya B MexaHi3aMi camoBupo6HMLTBa nepenba-
Yae BU3HAHHSA BMPOOHMLTBA eneKkTpuyHoi eHeprii i 36epi-
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raHHS eHeprii TakMM, L0 34iNCHIOETLCS A1 BrIacHMX NoTpeb
aktmBHoro cnoxwuiBada ([po pYHOK €nekTpUYHOI eHeprii,
2017, 4. 9 cT. 58-1), Akum moxe 6ytn OCBB. Takum ynHom,
yyactb OCBB y mexaHiami camoBupobHuUTBa nepeabavae
BMU3HaHHSI MOro BriacHMX noTpeb sik akTMBHOIO CroXuBaya.
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LEGAL ISSUES IN THE PARTICIPATION OF ACTIVE CONSUMERS AND THIRD PARTIES IN SELF-PRODUCTION
MECHANISMS UNDER UKRAINIAN LEGISLATION

Background. Anovelty of the national legislation of Ukraine is the mechanism for the self-production of electricity, which was introduced
by the Law of Ukraine dated 30.06.2023 No. 3220-20. The relevance of the study is determined by the fact that the mechanism of self-production is a
new scheme for supporting an active consumer and a new model of his behaviour in the electricity market. The mechanism of self-production as an
integral part of distributed generation is important for the functioning of the electric power industry in modern conditions.

The purpose of this article is to identify and solve problems related to the participation of active consumers and third parties in the mechanism

of self-production.

Methods. Theresearch is based on systemic, structural methods, methods of analysis and synthesis, induction and deduction methods,

and formal-legal and logical-legal methods of scientific research.

Results consist of formulating theoretical provisions and practical proposals for improving Ukraine's legislation.

Conclusions. Itis found that the term private household in energy legislation is used with subjective and objective meanings. The
definition of the concept of a private household in the subjective sense as a participant in the mechanism of self-production has been formulated.
The cases and conditions of participation of energy cooperatives, customers of energy service and associations of co-owners of an apartment
building in the mechanism of self-production as active consumers, as well as members of an energy cooperative, a contractor under an energy
service contract, members of an association of co-owners of an apartment building as third parties are determined.

Keywords: energy, renewable energy sources, alternative energy sources, self-production mechanism, active consumer, consumer support
scheme, energy cooperative, customer of energy service, association of co-owners of an apartment building, electricity production, distributed generation.
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PO3YMIHHSA KATEIMOPII "MOAPYX)KA" Y HALIIOHANBHOMY MPABI,
MPABI OKPEMUX IHO3EMHUX OEPXAB | CYAOBIX NPAKTULI

B cTyn. JocnidxeHo ocobnueocmi po3ymiHHsi kamezopii "nodpyxoka" y HayioHanbHoMy 3akoHodaecmei, npaei €C i Hopma-
MUueHO-NPasoeUX aKmax OKpeMux iHo3eMHuUx dep)xae, 8U3Ha4YeHHs YyMO8 ma obMeXeHb il mnymayeHHs1 | 3acmocyeaHHs y npak-
muuyi Cydy cnpaeednueocmi €C ma cydosiii npakmuyi €CIJ1. C¢hopmynbo8aHO 6UCHOBKU ma Mpono3uyil 3 yOOCKOHaneHHs
HauioHanbHOI cucmemMu NPaeoeo2o pe2ys1to8aHHs1 8iGHOCUH MOOPYXOKSI.

MeToawu. Y npoyeci eusHayeHHs1 ma aHanizy mpaHcgopmauii HopMamueHO20 pe2yto8aHHs 8IOHOCUH MiX MOOPYXOKAM Y
HauioHanbHOMYy 3aKoHoOaecmei, npaeosili OokmpuHi U cydoeili npakmuyi 3acmocoeaHo 3a2anbHoginocogcbki ma crneyiansbHo-
ropuduY4YHi Memodu AocnidXxeHHs1 coyianbHUX 3aKOHOMIpHOCcMel, Npasosux sieul, i PPUGUYHUX Kame20pili.

Pe3ynbTaTtun. BusHayeHO, w0 HuUHi 8 YkpaiHi eHacnidok HOpMm ny6si4Ho20 MopsiOKy He eu3HarOMbCsi oOHOcmamesi
wmobu Yu napmHepcmea, omxe, YeHuU makux cimeli no3baesieHi npaga eusHagamucs MOOPYXKAM i3 eidnogioHUMU MaliHoeuMu
1 ocobucmumu Hacnidkamu (crnadkyeaHHs1 y nepuly 4Yepey, npaea Ha ycuHoesleHHs (yO0o4YepiHHSA) 3a HayioHasIbHUM 3aKOHoGaecm-
eoM moujo). AHaniz 3akoHodaecmea U cydoeoi npakmuku KpaiH aHa2/10-amepukaHcbKoi npaeoeoi cucmemu (CLUA, Benukoi
Bpumanii ma Aecmpanii) 3aceidyye eausHaHHS Mpago2o cmamycy MoOPYXKA He3asleXxHo 8i0 cmami yyacHukie w6y, yknade-
HO20 3aKOHHO 8i0N0e8i0HO A0 HayioHa/lbHO20 3aKkoHOOaecmea, He3asleXHo 8i0 Micusi MPoXKueaHHs NOOPYXOKS. Y KpaiHax-4neHax
€C Odepxaesa mae npaso obmexxyeamu docmyn do wutoby. BooHoyac, eionogidHo do nosoxeHb cydoeoi npakmuku Cydy cnpaeed-
nueocmi €C ma €ECII, skwo depxaga Ha0ae oOHOCcmMamesuM rnapam asibmepHamueHe W6y eu3HaHHSI (30kpema y ¢hopmi
3apeecmpoegaHux napmHepcme), Mo eoHa He 30608's:3aHa Ha0agamu makuM fnapam fnpaeoesuli cmamyc, iGeHmu4Hull wioby,
mo6mo nowuprogamu Ha HUX Kamez20pito "MoopyXKs".

BucHoBku. Ypaxosyruu egponelicbki meHAeHuii cnpuliHammsi oGHocmameegux uuttobie i napmHepcme, a MakKox po3-
pobneHHs1 8 YkpaiHi npoekmy 3akoHy "llpo iHcmumym peecmpoegaHux napmHepcmes”, U3Ha4eHO MOXX/Iueicmb 3MiH y nepcrek-
muei 3akoHoGae 4020 Nidxody e pezysiro8aHHi 3a3Ha4yeHuUx eiOHOCUH, W0, 3a2asioM, sidnosidamume 3a2asibHoe8ponelckKill npak-

muuyi, meHOeHuissM ymeepAxeHHs1 i 3axucmy npae IlOUHU ma i 0CHO80IMO/I0XHUX c80600.

Knwo4yoBi cnoBa: nodpyxxks, wmob, 3apeecmpoeaHe napmHepcmeo, €CI1J1, Cyd cnpasednueocmi EC.

BeTtyn

OpHuMm i3 HanpsMiB peanisadii eBpoiHTerpauiiHux TeH-
OeHLUin po3BUTKY AepXaBOTBOPEHHS YKpaiHu € npuBeaeHHs
HauioHanbHOro 3aKoHOA4aBCTBa Y BiAMOBIQHICTL 4O cy4vac-
Hux nigxodiB npaBa €C i kpaiH-uneHiB €C. 3asHayeHe
CTOCYETbCS TAKOX TaKoi TPaAUUINHOI, ycTaneHoi Ta KoHcep-
BaTUBHOI cdhepmn NpaBOBOro perynioBaHHA, KO € LUMOHO-
CiMEeNHi BIOHOCWHW, Y Mexax yA0CKOHamNeHHs sikoi HeobXigHo
OpaTu 0o yBarM OCHOBHI TeHAEHLIT Ta 3acaan HoOpMaTUBHOI
pernameHTauii ciMenHux BigHOCWMH y npasi €C i3 Bpaxy-
BaHHAM BigMNOBIAHOI CyA0BOI NPaKTUKN 3aCTOCYBaHHA HOPM
cimeriHoro npasa, cdopmoBaHoi y piweHHax Cyay cnpa-
BegnmeocTi €C i pilleHHsX €Bponencbkoro cyay 3 npas
noanHu (gani €Crn).

Memoto ctaTtTi € pocnigXeHHs ocobnueBocTer po3y-
MiHHA KaTeropii "noapyxoks" y HauioHanbHOMY 3aKOHO-
nascTBi, npasi €C i HOpMaTUBHO-MPAaBOBUX aKTax OKPEMUX
iHO3eMHUX AepxaB, BU3HAYEHHS1 YMOB Ta 0bMexeHb ii Tny-
MayeHHs i 3acTocyBaHHS y npaktuui Cyay cnpaBeanmBoCTi
Ta cyposin npaktuui €CIJI, dopmynoBaHHA BUCHOBKIB i
Npono3nLin 3 yAOCKOHaNEHHs HalioHanbHOI cucTemu npa-
BOBOIO pPeryritoBaHHSA BiAHOCWH MOAPYXOKS.

MpobnemaTnka NpaBoro perynioBaHHA CIMENHWX BigHO-
CVH, K Ha HauioHanbLHOMY PiBHi, TaK i Kpi3b NpU3My Mix-
HapoJHOro NpMBaTHOrO Npaea, 6yna npeagMeToM HayKOBOro
OOCMiMKEHHs YKpaiHCbKMX HayKoBLiB, 3okpema T. B. bogHap,
A. C. Oosreprta, O. B. I3epu, B. I. Kucins, B. |. Tpyou 1a iH., a
TaKOX NpeacTaBHMKIB NPaBOBOI OKTPMHN iHO3EMHUX OEPXKaB.

MeToau

Y npoueci BU3Ha4YeHHs Ta aHanidy TpaHcdopmaLii Hop-
MaTMBHOIO PerynioBaHHA BiAHOCUH MiX NOAPYXOKAM Y HaLlio-
HanbHOMY 3aKOHOAAaBCTBi, NPAaBOBIN AOKTPWHI Ta CyAOBif
npaktuui Cyay cnpaseanmeocTi €C i €Bponerncskoro cyay 3
npae NoaMHK Oyno 3acTocoBaHO 3aranbHodinocodcbki Ta
cneuianbHO-IOPUANYHI MeToau OOCRIAKEHHS coLianbHUX
3aKOHOMIPHOCTEN, NPaBOBUX SBULL, | FOPUOUYHUX KaTeropin.
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3okpeMa, hopmanbHO-PUANYHUA METOS, BUKOPUCTOBY-
BaBCS Y NPOLECi JOCNiAXEHHS aKTyanbHOro CTaHy Hopma-
TMBHOrO BM3HaYeHHsA KaTeropii "moapyxoka" y HauioHanb-
HOMY 3aKOHOOABCTBI Ta CyAOBIN MpakTuui; KoMnapaTuBeicT-
cbkuni metog Oyno 3acTocoBaHO AnNsl aHanidy iHO3eMHOro,
30KpeMa €BpONEnNCcbLKOro, AOCBIAY B AOCNIAXYBaHin cdepi,
O [03BOMUIIO 3anponoOHyBaTK HanpsiMM BOOCKOHAIEHHS!
3akoHogaBCcTBa YKpaiHum y cdepi CiMeNHWUX BIiOHOCUH i
NpOrHo3yBaTu TEHAEHLUIT A0 NOro NoAanbLoro po3BuTKY .

PesynbTaTtn

HauioHanbHe 3akoHO4aBCTBO YKpaiHW He MICTUTb
neranbHOro BM3HA4YeHHs KaTteropii "nogpyxoka", xoya B
Hopmax CimeliHoro kopekcy Ykpainu (gani CK YkpaiHu)
3a3HavyeHe MOHATTS OO0BOMi YacToO 3acTocoByeTbecs. Ha-
npuknag, CK YkpaiHu Bu3Havae 3acagu wnoby, ocobucTi
HemaliHOBi Ta MaliHOBI NpaBa N 060B'A3KM NOAPYXXKS, Nia-
CTaBW BMHUKHEHHS!, 3MICT OCOOUCTUX HEMAWHOBUX i Man-
HOBMX NpaB Ta 060B'A3KIB O6aTbKIB i AiTeN, yCUHOBMNIOBaYiB
i YCMHOBMEHMX, iHWKMX 4YneHiB ciM'i Ta poguyiB (cT. 1)
(CimenHun kopgekc Ykpainn, 2002).

Y c¢r1. 3 CK YkpaiHn cikCcyeTbCst MONOXeHHS Npo Te, Lo
CiM'l0 CTAHOBMATL 0COOU, SAKi CMINIbHO NPOXMBAKTb, NOB's-
3aHi cninbHUM NoByTOM, MaloTb B3aEMHI NpaBa 1 060B'A3KN.
Moapyxoks BBaXKaeTbCA CiM'E0 | TOAi, KONM APY>XMHA Ta Yo-
NOBIK Y 3B'AI3KY 3 HABYaHHAM, poOOTOH0, NiKyBaHHAM, HEOO-
XigHicTio gornsaay 3a 6artbkamu, 4iTbMU Ta 3 iHWMX NOBaX-
HUX MPUYUH HE NPOXMBAKTb chifbHO. OTXe, Ha niacTasi
aHanisy Hopm CK YkpaiHu, noapyxoksam 3a HauioHanbHUM
3aKOHOAaBCTBOM BM3HAKOTLCA APYXKUHA M YOMOBIK, WO ¢o-
pMYIOTb CiM't0 Ta NOB'A3aHi cninbHUM NobyToM, MaloTb B3a-
€MHi npaBa 11 060B'A3KM He3anexHo Big dakTy iXHbLoro cni-
NbHOMO NPOXMBAHHS.

3a3HayeHe po3yMiHHs kaTeropii "noapyxoksa" 6asyeTbcs
TakoX Ha nomnoxeHHi cT. 21 CK YkpaiHu, koo HagaeTbes
neranbHe BU3HAYEHHS MOHATTA "LWnto6" sik CiMeHOro cotosy
XiHKM Ta 40noBika, 3apeeCcTpoBaHOIO B OpraHi gep)KaBHOI
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peecTpauii akTiB LMBINLHOIO cTaHy. [poXuBaHHA OAHIE
ciM'eto XiHkM Ta Yonosika 6e3 Wnby He € nigcTaBo Ans
BUHWKHEHHS Y HUX NpaB i 060B'A3KiB Nogpy»oks (4. 2 ¢T. 21
CK YkpaiHm).

IHWWA nigxig 0o po3yMiHHA KaTeropil "nogpyxoka” cdop-
MOBaHUI y NpakTuLi KpaiH-4yneHiB €C, y ToMy 41cni y npak-
tmui Cyny cnpaseanmeocti €C Ta ECIJI. 3asHauyeHi
acnekTu marTb 6paTvcsa Ao yBarM 3aKoHOAaBLEM Y NPOLECi
pedopMyBaHHSI 3acaj NPaBOBOro PeryroBaHHs CiMEeNHUX
BIJHOCMH 3 YypaxyBaHHAM €BpOiHTerpauinHoro BekTopa
PO3BUTKY HaLiOHanbLHOI NPaBOBOi CUCTEMW Y CEHCI ii agan-
Tauii Ta rapmoHisauii go npaea €C.

Baxnusoto Ang po3yMiHHA kaTeropii "noapyxoks" y npasi
€C crana cnpasa "KomaH npotu PymyHii" (C-673/16),
sika Oyna npegmeTom posrnaay Cyay cnpaBeanusocTi €C
(Cya cnpasegnusocTi €C. KomaH npotn PymyHii). Y uin
cnpasi cyaom 6yno BCTaHOBMEHO, WO naH KomaH, rpo-
mMagsHuH PymyHii Ta CLUA, pa3om i3 naHom aminbToHOM,
roomaasHuHom CLUIA, nosHaitiomunucs B Hbto-Mopky B
YyepsHi 2002 poky. BoHn npoxuneanu pasom y LbOMY MICTI
32005 go 2009 poky. Micng uboro naH KomaH nepeixas Ao
Bploccens, oe moyaB npauBaTU MOMIYHUKOM Yy E€Bpo-
nencbKkoMy naprnameHTi, Tofdi Ak naH laminbToH 3sanu-
wuecsa B Hbto-Nopky. Mapa odiuiiHo ofgpyxunaca B
Bptocceni 2010 poky.

Y rpyaHi 2012 poky KomaH Ta [aminbToH 3BepHynuncs Ao
BiAMNOBIAHMX OPraHiB i3 NPOXaHHAM HagaTh iHdopmaLito Npo
YMOBW, 32 AKMX NaH aMinbToH SIK rPOMaAsiHUH KpaiHu, Lo
He BxoauTb Ao €C, mir 6u HabyTn npaBo Ha NPOXMBAHHSA B
PymyHii Ha TepMmiH BinbLue TPbOX MICALIB 5K YneH cim'i naHa
KomaHa. Y Bignosigp iM nosigomunu, o, 3rigHo i3 Limeinb-
HUM KoAekcoM, wnob mix ocobamu ogHiei ctati B PymyHii
He BM3HAETbCS, TOMY NaH [aminbToH Moxe nepebyBaTh Ha
TepuTopii KpaiHm nuwe Tpu Mmicaui. NogoBXeHHs npasa
Ha TMM4YacoBe NPOXMBAHHSA HA MiACTaBi BO33'€4HAHHS CiM'T
He Moxe OyTu HagaHo. KomaH Ta iHWi noganu nosoB A0
cyay nepuoi iHcTaHuii y ByxapecTi. Y cBoin cnpasi KomaH
Ta iHWi CTBepOXKyBanu, WO AesKi NonoxeHHs LinBinbHOro
kopekcy PymyHii, 3okpema cT.277(2) Ta (4), cynepedyaTb
KoHcTuTyuii. BoHn Haronowysanu, o BigMOBa Yy BU3HaHHI
npaB Ha NPOXMBaHHA AN OAHOCTaTEBMX Nap, sKi yknanu
w06 3a KOPAOHOM, NMOPYLUYE KOHCTUTYLNHI rapaHTii npasa
Ha ocobucTe Ta CiMeNHe XUTTS, a TaKoX NPUHLMMN PIBHOCTI.

Cypn nepLuoi iHcTaHLii nepenas cnpaBy 0o KoHCTUTYyUin-
Horo cyay PymyHii Ana posrnsgy nUTaHHS Wo[o HEKOHCTU-
TYLINHOCTI 3a3HaY€HNX NOSNOXEHb.

KoHcTuTyuinHui cya PymyHii 3a3HauuB, WO cnpasa cTo-
CYETbCHA BU3HAHHA WOy, yKNaaeHoro 3a KOpAOHOM, MiX
rpomagsiHuHom €C i 1oro ogHoOCTaTEBMM NapTHEPOM, rPo-
MafsaHWUHOM TPeTboi KpaiHu. KOHCTUTYUiHUIA cya PymyHii
BUPILLMB 3yNUHWUTU po3rnsf i 3BepHyBcs o Cyay €C i3
TakMMW 3anUTaHHAMMW: 4YM BKIIlOYAE TepMiH "ApyxuHa" y
cT. 2(2)(a) OupektuBn 2004/38, 3 ypaxyBaHHAM XapTii,
OofHOCTaTeBE NOAPYXOKS, A€ OOWH i3 napTHepiB € rpomaas-
HUHOM TPETbOI KpaiHuW, SKWO Wb OyB yknageHun Bigno-
BiOHO OO0 3aKOHOLABCTBa OAHIEl 3 AepxaB-yneHiB €C?
Akwo BianoBiab NO3UTMBHA, TO YM MOBUHHA MpuKMaroya
JepxaBa-ynieH HagaBaTy NPaBo Ha NPOXMBAHHSA OgHOCTaTe-
BOMY Moapy»okio rpomagsiHuHa €C GinbLue Tpbox MicauiB?

Cynowm cnpaBegnueocTi €C 6yno BCTaHOBMNEHO, LLO Tep-
MiH "noapyxoks" y 3aKkoHOAAaBCTBI CTOCYETbCH Oyab-sKoi
ocobu, sika nepebyBae y Wwnobi. BiH € reHaepHO HewTpanb-
HUM 3rigHo 3 [Oupektneoto 2004/38 i moxe oxonnoBaTu
OfHoCTaTeBe Noapyxoksa rpoMagsHuHa Cotosy. LLUnob mix
ocobamu ofHiel cTaTi, yKnageHuin y aepasi-yneHi Bigno-
BigHO 0 1T 3aKOHIB, Ma€ BU3HaBaTUCS IHWNMK AepXaBamu-
yneHamy OnNs HaJaHHs NpaBa Ha MPOXWBAHHS rpoMajs-
HUHY TPeTbOi KpaiHW, HaBiTb SKWO HalujioHanbHe 3aKOHO-
[aBCTBO He BU3Hae Taki wnobu. Xoya AepkaBu-yneHu
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36epiratoTb NpaBo BM3HAYaTK LWIHOOHI HOPMUX, BOHW NMOBUHHI
aoTpuMyBaTUCh 3akoHiB €C, 30kpema npaBa Ha cBoboay
nepecyBaHHsi. BiamoBa BM3HaBaTy Taki LWOOU MoOXe nopy-
WnTK npaso rpomagsH Cor3y Ha BinbHe MepecyBaHHA Ta
npoxwveanHs (Cya cnpasegnueocTi €C. KomaH npoTtu PymyHii).

Omxe, Cya cnpasegnueocTi €EC NocTaHOBMB, WO, He-
3BaXalwuyny Ha HauioHanbHe 3akoHo4aBcTBO, PymyHis
noBuHHa 6yna Bn3HaTy W6 y KOHTEKCTI HaAaHHA [O3BOIY
Ha nepebyBaHHA, 3Baxalun Ha npaBa cBobGoau nepecy-
BaHHSA Ta NPOXMBaHHSA. Lle pilleHHst cTano 3HakoBuUM Ans
npaBa €C, OCKiNbk1n MOCTaBWMO Mif CYMHIB HauiOHanbHi
0oOMeXeHHs Woao BU3HaHHA WwntobiB ogHocTaTeBUX nap y
KOHTeKCTi npaB €C Ha BinbHe nNepecyBaHHS.

MpUKMETHUM y NUTaHHI Woao KaTeropii "noapyxoksa” y
npasi €C crtano piweHHsa y cnpaei Schalk and Kopf v.
Austria (European Court of Human Rights. Case of Schalk
and Kopf v. Austria), wo 6yna npegmetom po3rnsaay €spo-
NewncbKoro cyay 3 Npas MOANHA .

Y npoueci po3rnagy cnpasu €CIJ1 ycTaHOBMB, LU0 3asB-
HUKKN, HapomxeHi y 1962 Ta 1960 pokax, € ogHOCTaTeBO
napoto, sika mMelukae y BigHi. Y 2002 poui BOHM 3BEpHynuncs
[0 YNnpaBniHHS 3 NTaHb 0COBMCTOro CTaHy 3 MPOXaHHSAM Mpo
npoBeAeHHs HeoOXiaHMX dopManbHOCTEN ANs YKNageHHs
woby. MyHiumnansHe ynpasniHHa BigHs (marictpaT) Bigxu-
NNo XHE 3BEPHEHHA. Y CBOIN BiANOBIAI, NOCUMNAYUCh Ha
CT. 44 UusinbHoro kogekcy ABCTPIl, yNpaBriHHS 3a3Hauuro,
LLO W6 MOXIMBUIA NnLe Mixk ocobamu pi3HOT cTaTi.

Y KOHCTUTYLINHIA CKap3i 3asiBHUKM CTBEpAKyBamnwu, LU0
BigMOBa yknacTu wniob nopyllye iXxHe NpaBo Ha noBary 4o
NPMBATHOrO N CIMEMHOrO XWUTTS, @ TaKOX MPUHUMN Heauc-
KpumiHauii. BoHn Haronowysanu, Wo NoHATTS wnoby eBo-
NOLLOHYBarno 3 MOMeHTY BBeAeHHSA LIMBiNnbHOro kogekcy y
1812 poui, i WO HapogKEHHA Ta BUXOBaHHA diTen binblue
He € 00oB'askoBMMM acnektamm wnoby. CyyacHe po3y-
MiHHSI W6y, Ha iXHI0 OyMKy, nepenbavae ctanvii cos,
o oxonntoe Bci cdhepn xunTTs. OKpiM TOro, 3asiBHUKM BKa-
3any Ha MOpYLUEHHS IXHbOro nMpaBa Ha MUPHE BOMOAIHHS
MarnHoM. BoHu cTBepaxyBanu, Wwo, y pasi cMepTi 04gHOro 3
napTHepiB y roMoceKcyanbHiv napi, iHWWA 3a3Hae AUCKpK-
MiHaUii, afxe ONMHUTBCS Y 3HAYHO MEHLU BUTiHIA No3unLii 3
nornsgy nogaTtkoBOro 3akOHOAABCTBA MOPIBHSAHO 3 NapTHe-
pOM y TPaAWLINHIA NOOPY>XHIN napi.

KoHcTutyuiinni cyg ABCTPIi BiOX1NMB CKapry 3asiBHUKIB,
aprymMeHTylouM Le TUM, L0 Hi NPUHUMN PiBHOCTI, 3akpinne-
HU y ®epepanbHin KoHctutyuii ABcTpii, Hi €Bponelncbka
KOHBEHLIA 3 npaB NIOAUHW He BMMaraloTb PO3LUMPEHHSI
NoHATTS Wtoby, ke NoB'A3aHe 3 MOXNMBICTIO BaTbKIBCTBA,
Ha BiAHOCUHW iHWoOro xapaktepy. ®akT, Wo opHocTaTesi
BiHOCUHWM NignagatTb Nif BUSHAYEHHS MPUBATHOTO XUTTS i
KOPUCTYIOTbCA 3axmcToM cT. 8 KoHBeHUji, sika 3abopoHsie
OVCKpUMIHALLito 32 HeO6'eEKTMBHUMM O3HaKamu, He 3060B'sA3ye
3MiHIOBaTK 3aKOHOAABCTBO MpPO LW6.

Cyq He BUpiLLYBaB NUTaHHA NPO NOPIBHAHHICTb CUTYaL,in
ofHocTaTeBUX i pisHOCTATEBMX Map, ane BUXOAUTb i3 TOro,
wo obuasi rpynu matoTb NofibHy noTpeby B opuanyHomy
BU3HAHHI CBOIX CTOCYHKIB. 3asiBHUKM CTBEpMAXyBanu, L0
BOHM 3a3Hanu AUCKpUMIHaLii 4Yepe3 BiACyTHICTb OOCTyny
00 Wwnoby 1 anbTepHaTMBHOIO HOPUANYHOIO BU3HAHHS [0
1 ciuns 2010 p., Konm HabyB YMHHOCTI 3aKOH NPO 3apEECTPo-
BaHe NapTHEepCTBO.

€CIJ1, posrnagatun Le nNUTaHHSA, BU3HAYMB, LWO
ockinbky 3 2010 poKy 3asiBHUKM MOXYTb YKIagaTu 3apeecT-
poBaHe NapTHEepPCTBO, TO NUTAHHSA MPO BiACYTHICTb anbTep-
HaTMBHOrO BU3HAHHSA Ha MOMEHT MOAAaHHS 3asiBM He nians-
rae posrnagy. BogHouac Cyn BusHae, wo B €Bponi
OPMYETLCA KOHCEHCYC LLIOAO0 FOPUANYHOIO BU3HAHHS OHO-
cTaTeBuMX nap, Xouda GinbLUiCTb AepXaB AO0Ci LIbOro He pobnsiTh.

Llopo apryMeHTy 3asiBHVKIB NpO AMCKPUMIHALO Yepes
BiAMIHHOCTI MiX cTaTtycamu wnoby Ta 3apeecTpoBaHOro
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napTHepctBa, Cya BBaxae, WO OepXaBu MalTb MpaBo
obmexyBaTn goctyn Ao wnoby. Akwo gepxaBa Hagae
O[HOCTaTEBUM NapaM anbTepHaTUBHE BU3HAHHS, TO BOHA
He 3o06o0B'A3aHa HagaBaTW cTaTyC, IBEHTUYHWI WGy .
3aKkoH Mpo 3apeecTpoBaHe MapTHEPCTBO MPOMOHYE MpaBo-
BMI cTaTyc, nodibHun go wnoby, xo4va iCHYTb Aeski CyT-
TEBI BiAMIHHOCTI, 30kpema B GaTbkiBCbKkMX npaBax. Cya He
BBaXkae, LU0 AepxaBa nepesuLwuna cBo csoboay poscyay
woao npae i 060B'A3KIB, SKi HaAalTbCA 3apeECTPOBaHUM
napTHepcTBam. 3aranom, Cya He BUSIBMB NOpYLUEHHS CT. 14
y noegHaHHi 3i cT. 8 KoHBeHuii (European Court of Human
Rights. Case of Schalk and Kopf v. Austria).

TakMMm 4MHOM, 3a3HayeHa crpaBa cTana neperioMHUM
MOMEHTOM AN ogHocTaTeBMX nap B €BpONi, OCKiNbKM
3aKpinuna iget piBHOrO CTaBNEHHA A0 CIMEMHOro XUTTS
ans scix nap. BogHoyvac €CIJ1y win cnpasi YiTKo BU3HA4uB,
Lo HaLioHanbHe 3aKkOHO4aBCTBO He 0OOB'sI3KOBO Ma€ Haaa-
BaTW TakMM BigHOCMHaM cTaTyc wwnioby, a HasiBHICTb arnb-
TEpPHATMBHOIO CTaTyCy LUMX BIQHOCWH y hOpMi 3apeecTpoBa-
HOro napTHepcTBa € [OCTaTHbO YMOBOK AN peanisauil
npae i ceobon, nepeabadveHux KoHBeHUi€l0 Mpo 3axucT
npas NIOAUHM Ta OCHOBOMONOXHUX CBOOGOA.

Baxnuee 3HayeHHA Ona po3yMiHHA KaTeropii "nog-
pyxoks" Mae cyaoBa npakTka OKpeMmnx €BPOMEnCbKMX Aep-
XaB. Hanpuknag, B ITanii npeameToM CyfoBOro posrnsgy
Oyna cnpaBa, WO cTocyBanacs OAHOCTaTeBUX nap, SKi
XOTinu yknacTtu wntob, ane im 0yno 3abopoHeHO Lie pobuTu,
OCKifTbKM HalioHarnbHe 3akoHogaBcTBO ITanii gossonsno
yknagaTtu wnob nuie Mixx ocobammn NpoTunexHoi ctari. Taki
ocobu noganv no3oB NPO OUCKPUMIHALiKD 00 TpPeHTCLKOro
TpubyHany, skun 6y Bigxunenun y 2009 p. lMoTim BOHU
noganu no3oB o AnensuinHoro cyay TpeHTa, skui nepe-
gas posrnag cnpasu Ao KoHctutyuinHoro cyay Itanii. KoH-
ctutyuiniun Cyn y 2010 p. BU3HAB KOHCTUTYLIVHY CKapry
HEMPUNHATHOK. Y 3B'A3KY i3 UMM anensauinHuim cyq Bigmo-
BMB y 3a40BoreHHi no3osy nosHicTio (Oliari e altri. ¢ Italia).

AnensauinHunin cyg TpeHTa 3a3HaumB, Wwo KOHCTUTYLiA He
BCTaAHOBIIOE BUMOT [0 YKNafaeHHs wnoby, ane LuBinbHWN
KOZEKC BCTAHOBIIOE, | BiH TOYHO nepeabavae, Lo ogHieto 3
TaKkMx BMMOT € Te, LU0 MOAPYXOKS Mae OyTU NpOTUNEXHOI
crati. Takum 4mHOM, W06 Mk ocobamn OaHiel cTaTi He
BiAnoBigae oAHiN i3 HaMBaXXNUBILLMX BUMOT AN TOro, oo
3poOuUTK NOro AiNCHUM MpPaBOBUM aKTOM, @ came PisHuLi Yy
cTaTi Mk cTopoHamu. Y Byab-sKoMy BUMNaAKy OBMeXeHHs
MOMOXeHb 3aKOHY HEe MOIMM CTaHOBUTWU AWCKPUMIHALO,
OCKiNbK/M OOMEXEHHS, SIKMX 3a3HanM 3asBHUKK, Oynn Takumum
caMumu, SIK i Ti, LLIO 3aCTOCOBYBanucs Ao BCix ocib.

KoHcTuTyUinHWI cyq ITanii Takox BU3HaB, L0 CTOCOBHO
cT. 3 KoHcTuTyuii wWoao npuHUuny piBHOCTI BignoBigHe
3aKOHOZ,ABCTBO HE CTBOPHOE HEOOI'PYHTOBaAHOI ANCKPUMIiHA-
Lji, ypaxoBytouu, WO OOHOCTATEBI COlO3VM HE MOXHa BBa-
XaTtu piBHOUiHHMMK Wnoby. Haeitb cT. 12 €Bponeicbkoi
KOHBEHL,ii 3 npaB NoanHn Ta cT. 9 XapTii OCHOBOMOMOXHMX
npae He nepeabadvaloTb MOBHOI PIBHOCTI MK OAHOCTaTe-
BMMW colo3amMM Ta LN0GaMM MK YOMOBIKOM i >KiHKOIO,
OCKIiNbKM Lie MUTaHHS peryroBanocs HalioHanbHUM 3aKOHO-
[AaBCTBOM, MpPO WO CBigYaTb Pi3Hi Nigxoan AepKaB-yneHis
€C (Oliari e altri. c Italia).

Omke, cygoBi opraHu ITanii BCTaHOBWNM BiOCYTHICTb
03HaK AUCKpUMIiHaUIl y HOpMax HauioHanbHOro 3akoHoaaB-
CTBa i YaCTMHI 3ab60OpOHUN yKkNnagaHHsA Wby Mix ocobamm
OOHi€ET CTaTi, OCKINbKM 3a3HayYeHi BUMoru Ao Wby € o6os'-
S1I3KOBMMMW [ANsi BCiX YYacCHWKIB NPaBOBWUX BiJHOCWH, a He
nuLwe WoAo KOHKPETHUX YYaCHMKIB Cy0BOro NpoLecy.

Y CUWA Bigbynucst Takox 3miHW y po3yMiHHi kaTeropii
"nogpy}oka" 'y MpakTuui AisNbHOCTI opraHiB  gepkaBHOI
BNagu BigNOBIAHO OO0 NO3uWUi CyAoBOi NpakTuku. Tak, y
2015 p. Kowmicis i3 uiHHMx nanepi. i 6ipx CLUA (SEC — U.S.
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Securities and Exchange Commission) BunycTuna nosicHto-
BarnbHi BKasiBKu, LWOG PO3'ACHUTW, SIK BOHA TrymMavuTMe
TepMmiHM "gpyxuHa" Ta "wmob" y cBiTni piweHHss Bepxos-
Horo cyay CLA (SEC, 2015) y cnpasi "CnonyuyeHi LWTatu
npoTu Binasopa" (United States v. Windsor).

Cyn noctaHoBuMB y cnpasi "CnonyyeHi Wtatn npotn
BiHasopa", wo po3sain 3 3akoHy Npo 3axucT Wby, SKun
BM3Ha4aB Wb Ans uinev deaepanbHOro 3aKoHy K CO3
MiXX OOHMUM YOSOBIKOM i OOHIEH0 XIHKOK, € HEKOHCTUTYLINHUM.

BignosigHo oo pos'acHeHb (SEC, 2015), Komicis i3 LiH-
HUX nanepie i GipX TnymMauuTb TepMmiHM "ApyxuHa" Ta
"Wwno6" y TMX BUNagKax, Konm BoHW MIiCTATbCS Yy beepanb-
HWX cTaTyTax Mpo LiHHI nanepw, npasunax i Hopmax, onpwu-
NOAHEHUX BiAMNOBIAHO A0 UMX CTaTyTiB, penisax, Hakasax i
Oyab-skux BkasiBkax, BugaHux SEC abo noro nepcoHanom,
BKIOYaKun ocoby, ska nepebyBae y wnobi 3 ocoboro
OfHi€l cTaTi, AKWOo napa nepebyBae B 3aKOHHOMY LUMOGI
3rifHO i3 3aKOHOAABCTBOM LUTATY, HEe3anexHo Big Micus
NPOXUBaHHSA 0CcooM.

Taknum YnHOM, 3 NO3uLiTi Cy40BOI MPAKTUKN Ta PO3'ACHEHb
aepxasHux opraHis CLUA, wnio6 yTBOPIOIOTL TakoX 0cobu
OfHi€l cTaTi, AKWo napa nepebyBae B 3aKOHHOMY LUMOGI
3ri4HO i3 3aKOHOAABCTBOM LUTATY, He3anexHo Big dakTunu-
HOro MicLsl MPOXUBAHHS Takmx ocib.

Mopi6bHWI Nigxia 0o po3yMiHHS kaTeropin "noapyoks” Ta
"LWwinto6" 3aKpinnoeTbCH y 3aKOHOAABCTBI IHLIMX KpaiH aHrno-
amepuvKaHCbkoi cucTemy npasa. Hanpuknag, y Benwukin
BpuTtaHii y 2013 poui napnameHT yxBanue 3akoH npo w6
(ogHocTtaTeBi napu) Marriage (Same Sex Couples) Act
2013 p. (Trott, 2022), AkuiA 3aNpoBaaMB OSHOCTATEBI LLUMHOOK
B AHrnii Ta Yeneci (Trott, 2022). OgHocTaTeBi Becinns nova-
nvca 29 6epesHst 2014 poky, oOHaK MOMOXEHHS 3aKOHY
Habynu umHHocTi 13 6epesHsa 2014 poky, TO6To ogHocTaTeBI
Wwnobn, yknageHi 3a KOPAOHOM, BU3HAKTLCS i3 UiEi gaTw.
BogHouac i3 2005 poky Gyno AOCTynHe LMBINbHE napTHEp-
CTBO AnsA ogHoctateBux nap y CnonyyeHomy KoponiscTsi,
o nepenbavano npaea v 00OB'A3KN, NPAKTUYHO iAEHTUYHI
npaesam Ta 060B'A3KaM yHacnigoK LMBINbHOrO Lmoby.

3asHaumMo Takox, wo 3 27 nwotoro 2023 poky 6yno
36inblIeHO MiHIManbHUIA BIK AN yKNageHHs wnoby ao
BiCiMHaAUSTX POKIB 3ri4HO i3 3aKOHOM NPO W06 i LuMBiNbHE
napTHepcTBO (MiHiManbHWI Bik) Marriage and Civil Partnership
(Minimum Age) Act 2022. 3akoH TakoX MICTUTb MONOXEHHS,
3riHO 3 AKMMM NPABOMOPYLUEHHSAM € CMOHYKaHHSA ocobu ao
18 pokiB A0 peniriHO| Y1 LMBINbHOT LIePEMOHIi, HaBiTb AKLLO
BOHa He € opuanyHo obos'a3kosoto (Trott, 2022).

B Asctpanii y 2017 poui ypsag npunHSAB nonpasky OO
3akoHy npo wnb 1961 poky, ska neranisysana ogHocTa-
TeBi wnobu (Definition of Marriage Under Australian Family
Law). BusHauyeHHs1 wnoby, sike MICTMIOCS Yy MEpPBUHHIN
penakuii 3aKoHy sk "COt03 YOJOBIKa Ta XiHKX, 32 BUKITHOYEH-
HSAM YCiX iHWWX, AOBPOBINLHO yKNageHuh Ha BCe XUTTS",
Oyno 3miHeHe. YnHHa pepakuia po3ainy 5 3akoHy npo wnob
1961 poky Bu3Ha4dae Lwnb sik Co3 ABOX NoAEN 3a BUKITHO-
YEHHsIM YCiX iHWKMX, WO AOOPOBINBHO yKNaJeHU Ha Bce
KUTTS. POPMYINIOBAHHS Y LIbOMY 3aKOHi BUBHAYEHHs LLUNoOy
SIK COH3y [BOX Mtogei o3Hadvae, Wwo wnobd mMoxe yknaga-
TMCA MK ABOMa noabMM HesanexHo Big ctaTti. Crtatb
OOHOr0 3 MapTHepiB abo HLIOro 3 MOAPYXOKS HE Mae 3Ha-
yeHHs (Definition of Marriage Under Australian Family Law.).

Taknm 4YMHOM, aHarni3 HOBITHbBOrO 3aKOHOAABCTBa Ta
CydOBOi MPaKTWKN KpaiH aHrmno-amMmepukaHCbKol NpaBOBOi
cuctemn (CLUA, Benukoi BputaHii Ta ABcTpanii) 3acsiguye
BM3HaHHSA LWMOOOM i, OTXKe, 3aKpinmeHHs NpaBoro crtaTycy
NOAPYXOKSA He3anexHo Big CTaTi yYacHWKIB Takoro cotoasy,
YKIaJleHOro 3aKOHHO 3a HaLioHanbHUM 3aKOHO4aBCTBOM Bi-
ONOBigHOT Aepxaeu abo wraTy.
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B 1 C H U K KuiBcbkoro HauioHanbHoro yHisepcurety imeHi Tapaca LlleBueHka

Ouckycis i BUCHOBKMK

MipcymoBytoun npoBedeHUn aHania kaTeropii "nogpyxoxs”
Y HaujoHanbHOMY npasi, Npasi OKPEMUX IHO3EMHMX AepXas. i
npaktuiui €CII1 ta Cyay cnpasegnueocTi €C, 3a3Ha4Mmo, Lo
HUWHI B YKpaiHi BHacnigok HopM ny6nivyHoro nopsiaky He BU3Ha-
I0TbCA OAHOCTAaTEBI LUMIOOU YM NapTHEpPCTBa, OTKe, YreHW
Takux cimen no3baeneHi npaBa BU3HABATUCH MOOPYHOKAM i3
BiANOBIgHUMMW MaHOBUMM 1 OCOBUCTUMM HacnigkaMu (Takumm
SIK NpaBO Ha CnafKyBaHHA Yy MepLuy Yepry, NnpaBa Ha YCUHOB-
NeHHs1 (yOouepiHHS) 3a HaLoHanbHMM 3aKOHOA4ABCTBOM TOLLO).

AHani3 3akoHo4aBCTBa M CyA0BOI NPAKTUKK KpaiH aHrno-
amepukaHcbKoi npaBoBoi cuctemn (CLUA, Benwukoi Bputanii
Ta ABcTpanii) 3acBigyye BU3HaHHA NpaBOBOro CTaTycy NoA-
PYXOKS HE3aneXHo Bif CTaTi y4acHWKIB Lwoby, yknageHoro
3aKOHHO BIAMOBIAHO [0 HauioHaNbHOrO 3aKOHOAABCTBA,
He3anexHo Bif MiCLS NPOXUBAHHSA NOAPYIOKS.

Y kpaiHax-uneHax €C gepxaBu MaloTb NpaBo 0OMeXxy-
BaTM goctyn go wnoby. BogHouac, BignoeigHo ao nono-
XeHb cypoBsoi npaktukn Cygy cnpasegnueocTi €C Ta
€CINJ, skwo aepxaBa Hagae ogHOCTaTEBMM Napam anbTep-
HaTuBHe LWNtoby BU3HaHHs (30kpemMa y hopmi 3apeecTpoBa-
HMX NapTHEPCTB), TO BOHa He 3000B'A3aHa HaJaBaTN Takum
napam npaBoBUI CTaTyC, iBEHTUYHMIA Wby, To6TO nowwmn-
ptoBaTN Ha HUX KaTeropito "noapyxoka".

BogHoyac, ypaxoBytoun eBponemnchbki TeHaeHLUii cnpun-
HATTA OfHOCTaTeBUX LUMOGIB | MApTHEpPCTB, a TakoX po3-
pobneHHs B YkpaiHi npoekTy 3akoHy "lNpo iHCTUTYT peecTpo-
BaHux napTtHepcTB" Ne 9103 Big 13.03.2023 (MpoekT 3akoHy
..., 2023), 3a3Ha4YMMO MOXIMBICTb 3MiH Yy NEePCMeKTuBi 3aKo-
HOOABYOro NiAXOA4Yy B PEryrnioBaHHi TakuMxX BiOHOCWH, LUO,
3aranowm, 6yge BignosigaTh 3aranbHOEBPONENCHKIN NpaKTuLi,
TEHAEHLIAM YyTBEPOXXEHHS | 3aXMCTy NpaBs MNOANHN Ta il OCHO-
BOMOJOXHMX cBObOA,.
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UNDERSTANDING THE CATEGORY OF "SPOUSES"
IN NATIONAL LAW, THE LAW OF SOME FOREIGN STATES AND IN JUDICIAL PRACTICE

Background. The article examines the peculiarities of understanding the category of "spouses" in national legislation, EU law, and the
regulatory legal acts of certain foreign states. It analyzes the conditions and limitations of this category's interpretation and application in the practice
of the Court of Justice of the EU and the judicial practice of the ECHR. Based on the findings, the article formulates conclusions and proposes
measures to improve the national system of legal regulation of marital relations.

Methods. Both general philosophical and specific legal methods were employed to study and analyze the transformation of the regulatory
framework governing marital relations in national legislation, legal doctrines, and judicial practice. These methods facilitated the examination of social

patterns, legal phenomena, and legal categories.

Results. It has been determined that currently, in Ukraine, due to the norms of public order, same-sex marriages or partnerships are not
recognized. Accordingly, members of such families are deprived of the right to be recognized as spouses with the corresponding property and
personal consequences (inheritance in the first place, the right to adopt (adopt) under national law, etc.).

An analysis of the legislation and judicial practice of the countries of the Anglo-American legal system (USA, Great Britain, and Australia) confirms
the recognition of the legal status of spouses regardless of the gender of the participants in the marriage, legally concluded in accordance with

national law, regardless of the place of residence of the spouses.

In the EU member states, states have the right to restrict access to marriage. At the same time, according to the provisions of the case law of the
Court of Justice of the EU and the ECHR, if the state grants same-sex couples an alternative recognition to marriage (in particular, in the form of registered
partnerships), it is not obliged to grant such couples a legal status identical to marriage, that is, to extend the category of "spouses" to them.

Conclusions. Considering European trends in recognizing same-sex marriages and partnerships, as well as Ukraine's development of a
draft law on registered partnerships, the article explores the possibility of future changes in the legislative approach to regulating these relationships.
Such changes would align with broader European practices and trends in promoting and protecting human rights and fundamental freedoms.

Keywords: spouses, marriage, registered partnership, ECHR, EU Court of Justice.
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CYYACHI TEHOEHLII MPABOBOIO PErYNIOBAHHA
nPOTUAII NCUXOCOLUIANTbHUM PU3UKAM HA POBOTI:
AocBIA MDKHAPOAOHOI OPFAHI3ALII NPALII TA EBPOMNMEACBLKOIO COO3Y

B cTyn. focnidxeHo mixHapoOHi cmaHdapmu, noaimuku ma npakmuku nidmpumku ncuxiyHo2o 300poe'ss Ha pieHi MixHa-
podHoi opzaHizauii npayi, Eeponelickko2o Coro3y. 3axucm npayieHukie eid ncuxocoyiasibHUX PU3uKie Ha Cb0200Hi € Hegid'eMHUM
CcKki1aOHUKOM npaea Ha 6e3neyHi ymoeu npayi Ui ocHoeoro 2idHol npauyi. lMpu ybomy MixXHapoOHi cmaH@apmu, NoaiMuKu 8 pi3HuUx
KpaiHax nmoku He docmamHbO KOHKpemu3oeaHi ma diegi, a ennue rncuxocoyianbHUX YUHHUKI8 Ha ncuxiyHe 300po8'st aKmMueHo
docnidyembcsi nuwe ocmaHHe decsimuslimmsi. Ypaxoeyroyu ensiue ymos po6oyozo cepedoguuya Ha ncuxiyHe 30opoe'st npa-
yieHuka, came poboye Micuye Mae cmamu ea)x/iueum ocepesGKoOM NMNiOMPUMKU Ncuxos102i4Ho20 o6pobymy nrodell.

MeTtoawu. [1i0 yac docnidxeHHsI 8UKOPUCIMaHO KOMII/IEKC Haykoeux mMemodie ni3HaHHA. 3a JOMoMO20t0 MOpPieHsINIbHO-
npaeoeoz2o memody npoaHasnizoeaHo akmu MOI1, €C, wjo pecnameHmyromb numaHHs1 6e3neku ma 30opoe'ss Ha pobomi. [ianek-
mu4YyHUM Memodom O0cCJ1iOKeHO eaoslouito peariameHmauyii npomudii ncuxocouyianbHUM pu3ukKaM, U3Ha4eHo 3a2asibHi meHOeH-
yii. 3acmocyeaHHs1 (hopmasnibHO-/102i4H020 Memody Oasio 3Mo2y npoaHaslisyeamu MixxHapoOHi cmaHlapmu 3 noansidy iXHboi
8HYMPpiWHbOI y3200xeHocmi, eidnogidHocmi o Memu nNpuliHAMMSA.

Pe3ynbTarTu. lpoaHanizoeaHo knroyoesi akmu MOl ma EC y cghepi oxopoHu npayi, HoeimHi cmpamezii op2aHizauiti uj000
niompumku ncuxi4vHo20 300poe'st npauieHukie. HazonoweHo Ha saxiueocmi po3pobsieHHs1 ma nNPulHAMMSs HayioHasabHUX MpPo-
2pam 3i 3MiyHeHHs1 ncuxiyHo20 30opoe'ss Ha pobomi, y momy qucni e YkpaiHi. BusHayeHo ensiue op2aHizayiliHux ymoe pobomu,
memodie ynpaeniHHsi, eiocymHocmi Hacunbcmea Ha 6e3ne4Hicmb pobo4ozo cepedosuwa ma ncuxiyHe 6nazonosny44s npayie-
Hukie. [JocnidxeHo 3akoHOoOaecmeo y cghepi 0OXOPOHU npayi okpemux Oepixae-yneHie €C, ausHa4yeHO cninbHi pucu U meHOeHyii
npaeoeozo peaysiroeaHHs npomudii ncuxocoyianbHUM pu3uKam, Wo MOXymb 6ymu eukopucmaHi YKpaiHoro Osist 800CKOHasIeHHSI
mpydoeozo 3akoHodaecmea. YcmaHoesieHo ocobriugy posib nNpoceimHUybLKoi OissnibHOCMI Ot CrIPUSIHHS PO38UMKY Ky/lbmypu
6e3nexku ma 30opoe'ss Ha po6omi.

BucHoBKU. CknadHicmb ncuxocoyianbHUX pu3ukie nopieHAHO 3 iHWuUMu, 6inbw mpaduyiliHUMU, OCKiNIbKU 3aKoOHoOaeuyi
8uUMoO2u Yacmo Maromb 3a2anlbHUlli Xxapakmep, YCK1aOHIOE 3acmocyeaHHs OCMaHHIiX i KOHMpPosb i3 60Ky iHcnekyii npayi. Taka
cumyauyisi 3yMmoeJsitoe HeobxiOHicmb nodanbuwux MixxducyunniHapHux docidxeHb y yil cghepi. YcmaHoeneHo, w0 nonpu pisHull
cmyniHb HopMamueHoi pea2nameHmayil, ncuxi4He 300poe'st HUHi po3ansdaembcsi i Ha pieHi MOIT, i Ha pieHi €C sik Hegid' eMHuUll
06'ekm 3axucmy e cucmemi ynpaesiHHs1 0XOpPOoHoto npadyi. [JloeedeHo saxnueicmb demani3ayii kiro4oeux nidxodie 0o po3yMiHHsI
rncuxocouyianbHUX pu3ukie, siki erniuearoms Ha 300poe'st NpauyieHukKie, i cucmem 3axodie Ons ix 3anobizaHHA 8 Mexax yHighikoea-

HO20 MiXHapoOHO20 akmy.

Kno4yoBi cnoBa: ncuxocoyianbHi pusuku, ncuxi4He 30opoe'ss Ha po6omi, 6e3ne4yHi ma 30opoei ymosu npauyi, 2ioHa
npauys, cmpec, noe'sizaHull i3 po6omoro, ncuxosio2iyHuli 306pobym, ynpaesliHHsI OXOPOHOH npaui.

BeTyn

MuTtaHHs 6e3neyvHnx i 30opoBMX YMOB npaLi nepebyBae
B LeHTpi yBarn MixHapogHoi opraHisauii npaui (aani MOIT)
BiJ MOMEHTY ii 3acHyBaHHSA. BogHo4Yac nNpoTArom Kinbkox
ocTtaHHix gecatunite MOI yce 6inbwe npuginde ysary
HeobXxigHoCTi He nuwle di3nyHOi, a I NcuxonorivyHoi 6e3nekn
npauiBHuUKiB, i, BIgNOBIQHO, NPOTUAIT ncMxocoLlianbHUM
pusukam Ha poborti. Cepen aktie MOIN, aki npuBepTaloTb
ocobnvBy yBary OO MCUXOCOUianbHUX PU3UKIB Y CUCTEMI
ynpaBniHHA OXOPOHOI npaui, €, 3okpema, "KepiBHi npuH-
uMnn ynpaeniHHA cuctemamy 6e3nekn Ta ririeHn npadi
MOM" (ILO-OSH 2001), Mo6anbHa ctpateris MOl 3 6e3-
neku Ta ririenn npauij (2023), KoHseHuis Ne 190 npo Bukopi-
HEHHsl HacwunbCTBa Ta AomaraHb y cdepi npaui (2019).
Y 2022 poui MixHapogHa opraHdisauisa npaui cninbHO i3
BcecBiTHbOO OpraHi3aLieto oxopoHu 3gopos'a (gani BOOS3)
nigroTysanu cninbHUA aHanitTMyHun 3BiT "lMcuxiyHe 3q0po-
B'sl Ha POBOTI", y AKOMY 3aKNUKarTb A0 HEOOXigHOCTI npo-
TMAII NcuMxocouianbHUM puU3nKam, 3MiLHEHHSI MCUXIYHOro
300pOB'A Ta NATPUMKX MpPaLiBHUKIB i3 NCUXIYHMMKU po3na-
[amuy, BM3HaYaluun NpakTudHi cTparterii gna ypagis, pobo-
TOOaBLiB, NPALiBHMKIB Ta iXHIX opraHi3auin y gepxaBHOMY
Ta npmBaTHoMy cekTopax (Mental health at work, 2022). Mpwu
LbOMY B OCHOBI "KepiBHUX NPUHLUMMIB 3 OXOPOHM NCUXIYHOrO
300poB'st Ha poboyomy micui" (2023), NiaroToBNEHUX Takox
cnineHo MOIM Ta BOO3J, 3akpinneHo HeBig'eMHe npaBo
KOXXHOrO npauiBHMKa Ha HaMbinbll OOCSXKHUIA pPiBEHb NCU-
Xi4YHOro 340pOB'S Ha po6oYoMy MicLyi.

1 Tyt 36epexeHo opdorpadito aBTopa.

ISSN 1728-2195 (Print), ISSN 2218-2063 (Online)

Ha pieHi €Bponevicbkoro Cotody (gani €C) nutaHHAM
3axMCTy npauiBHUKIB Big ncuxocouianbHUX PU3KKIB TakoxX
nNpuaiNseTbCsa 3HayHa yBara, Xoya iCHye pisHWA CTyniHb
AeTanisauii 3aKoHo4aBCTBa Y Uiy cdepi B pisHNX AepraBax-
yneHax, Togi 9K Ha piBHIi avpekTnB €C ykasaHe NUTaHHS
BperynboBaHo nuile 3aranom. Hanpuknag, €sponenceknii
nakT Npo ncuxivyHe 30opoB's Ta Gnaronony4ys (2008) ocob-
NUBY yBary nNpuainge nUTaHHAM NCUXiYHOro 340POB'S came
Ha po6oYyOMy MiCLii, HAaronoLLy4YM Ha BaXKNMBOCTI ANA yps-
4iB i poboToAaBUIB ypaxoByBaTU CyyacHi 3MiHW TEMMIB i
xapaktepy po6oTwu, Lo 36inbLUye TUCK Ha NCUXiYHe 300poB's
npauiBHMKiB i, BIiANOBIAHO, YynpoBagXyBaTW AOOATKOBI
3ax04M AN CNpPUSHHA MCUMXiYHOMY Grarononyyyto, 3anobi-
raHHsa NCUXiYHUM po3nagam i couianbHOMY BUKITHOYEHHIO.

Onsa BITYM3HAHOT OOKTPUHWM TPyOooBOro npasa AocCHi-
OXKEHHS1 ncuxocouianbHUX PUSUKIB SIK YACTUHU CUCTEMMU
ynpaeniHHA OXOPOHOIO Mpaui € AoBosni HOBUM. [1o TOro X B
YMOBax NMOBHOMACLUTAaOHOro BTOPrHEHHS POCINCbKOi dheae-
pauiil octaHHi TpK poku npauiBHUKKM B YKpaiHi JoaaTkoBO
CTMKaIOTbCH 3 BENMYE3HOHO KifbKICTIO NcMxocouianbHUX puan-
KiB, 3yMOBIeHux BinHot. Tomy gocnimkeHHs gocsigy MOI
Ta €C wWoao aieBux 3axofis NigTpPUMKM NCUXIYHOMO 300POB's
Ha poboyomy MiCLi € BXMMBMMU 1 aKTyanbHUMK, 30Kpema 1
Y KOHTEKCTi €BPOIHTErpaLinH1X nparHeHb YKpaiHu.

MeToto cTaTTi €: aHani3 kntovoBux aktieB MOl ta €C, wo
pernameHTyTb NPOTUAIK MCMXocouianbHUM puU3nkam Ha
poboTi, a TakoX JOCBIAY OKpeMux Aepxas-4neHis €C; Buo-
KpeMneHHs KNYoBUX TeHAEHUin i HanpsiMiB npaBOBOro
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B 1 C H U K KuiBcbkoro HauioHanbHoro yHisepcurety imeHi Tapaca LlleBueHka

perynoBaHHs, Lo MOXyTb ByTn 3acTocoBaHi Ans pedopmy-
BaHHSA HalioHanbHOro TPYAOBOrO 3akOHOA4ABCTBA LUOAO
Oe3neku Ta 300poB'A Ha poboTi.

MeToau

[ns 3abe3neveHHs KOMMNMEKCHOro aHanisy, obrpyHTy-
BaHHS BUCHOBKIB i pekoMeHaauiin y AoCHifxXeHHi 6yno Buko-
pUCTaHO KOMIMIIEKC HAyKOBUX METOZIB Ni3HaHHS, 30Kpema
AianekTnyHuin, NOPiBHANBHO-NPaBOBUNA, dopMansHo-
noriyHMn. 3a JOMOMOrol MOPIBHAMBLHO-MPABOBOrO MeTOAYy
3piicHeHo aHani3 akTiB MOI1, €C, okpemux gepxaB-4neHis
€C, Wo pernamMeHTylOTb NUTaHHA Gesnekn Ta 340poB'A
Ha po6orTi. [lianekTuyHuin metoa Aas 3Mory 4OCniguTn eBo-
nouito HOpMaTUBHOI pernameHTauii npoTuaii ncmuxocouia-
NbHUM pusnkam Ha pisHi MOIT Ta €C, BUABUTM PO3BIKHOCTI
MiXX MiXKHApOOHVMMM CTaHgapTamu i perynioBaHHAM B OKpe-
MUX AepaBax-yneHax €C, BU3HAUNTK 3aranbHi TeHAeHUii
y Ui ccpepi. 3aBAsKkM 3acTocyBaHHI0 hopmarnbHO-NOriYHOro
MeToZy npoaHanizoBaHO OCOGNMBOCTI  BMNPOBaXEHHS
anpektus €C B OKpeMuX AepkaBax-yfieHax, MiKHapOAHi
CTaHAapTV W akTn okpemux gepxas-yneHis €C wopno npo-
TnAii ncmxocouianbHUM pu3nkam i3 nornagy iXHe0i BHYTPILL-
HbOI Y3rodXXeHOCTi, BignoBiAHOCTI A0 METU MPUNHATTA —
NigTPMMKM NCUXIYHOTO 300POB's Ha poboTi; cchopmMynboOBaHO
06rpyHTOBaHi BUCHOBKM Ta NPOMNO3WnLii.

PesynbTaTtn

Cmandapmu MixHapodHoi opzaHizauyii npauyi. MOT1
po3rnsgae NncuxiyHe 300poB'a siKk CTaH 340poB'a Ta Ao6po-
OyTy (iHaMBIQyanbHOro M KONEKTMBHOrO), 3a AKOro npawis-
HWKM YCBIAOMIIOKOTb BriacHi 34i6HOCTI Ta NpauooTe Npoay-
KTMBHO, 30iNCHIOIOMM BMNAMB Ha TPyAOBWUWA  KOMEKTUB
(Workplace Stress, 2016, c. 32), a cTpec — Sk LWKignuey
i3nyHy 1 emoLiHy BianoBiab Ha ancbanaHc Mix nepeanba-
YyBaHMMUK BUMOramu (Ha pobomi — aem.) i HassBHUMUK pe-
cypcamu Ta 34ibHoCTAMM nMoaer AN BUKOHAHHSA LiMX BUMOT
(Workplace Stress, 2016, c. 4). lNpu uybomMy dakTopn Ha
pobo4omy Micuj, SKi MOXYTb BUKIMKATU CTpeC, BM3HAYa-
HOTbCS NcuxocouianbHUMK Hebe3nekamu.

3rigHo 3i Ctanpgaptom ISO 45003:2021 "YnpaBniHHSA
OXOPOHOI0 340pOoB'A Ta 6e3nekoto npadi. McuxonoriyHe 340-
poB'a Ta 6e3neka Ha BUpOOHULTBI. HacTaHOBM 3 KepyBaHHS
ncmxocouianbHMMK puamkammn®, ncuxocouianbHUA PUsKK —
ue Oyab-sK1I pu3mK, NoB'A3aHWI i3 Hebesnekamu, ki BUHU-
KaloTb y npoueci opraxisauii pobiT, yHacnigok couianbHux
dakTopiB Ta acnekTiB BMpoOHMYOro cepegosuwa (ISO
45003:2021(en)). lNcuxocouianbHa Hebesneka € B ycCix
opraHi3auisix i ceKTopax eKOHOMiKM, Y BCiX BUAAX 3aNHATOCTI
npauiBHUKIB i AianbHOCTI nignpuemcTts (MmixaHcbka, 2023).
HaBiTb 3a 3BMYalHMX yMOB pobo4ve cepefoBuLle Tak 4n
iHaKLLIe Mae ncuxocouianbHi puanku, siki MatoTb 6yTy Bpaxo-
BaHi poboTogaBusaMu B opraHisadii npadi. [Jo Toro x noBHo-
MacLuTabHa BiliHa 3Ha4YHO nigBuULLMMNa NCUXororiyHe HaBaH-
TaXEHHS Ha KOXHY noauvHy B YkpaiHi. fk cnpaBegnveo
3ayBaxye B. Llona, pobo4ye Mmicue Ta ncuxiyHe 340poB'A
TiCHO noB'A3aHi Mk coboto. besneuvHe i 3gopoBe poboye
cepefoBuLLe NiATPUMYE NCUXiYHE 300POB'A, ¥ CBOK Yepry,
XOpoLLe NCUXiYHe 300pOoB's Jae NoasiM 3Mory npawoBaTiu
npoaykTueHo. HebesneyHe abo wikignuee poboye cepeno-
BULLIE MOXE BUCHaXyBaTU NCUXiYHE 300POB'S i, AK HACNIOOK,
noraHe ncuxidyHe 300pOB'S MOXe 3aBaxaTu 34aTHOCTI
NIOOVHM NpauioBaTth, AKWO i 3anuwntn 6e3 nigTpuMKu
(Wona, 2021, c. 3).

3axucT Big ncuxocouianbHUx Hebesnek Ha pobodomy
Micui, 3rigHo 3i ctaHgapTammn MOT, € HeBig'eMHUM cknag-
HMKOM npaBa Ha 6e3neyHi ymoBu npadi. Y "KepiBHUX npuH-
umMnax i3 cuctem ynpaeniHHs 6e3nekoto Ta ririeHolo npadi
MOI-BI'M 2001" pekomeHAOBaHO NPOBOAUTU KOMMIEKCHE
OUiHIOBaHHS pU3UKIB Ha pobOTi, BKMOYAK4YM HeraTuBHi
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Hacnigku Ang 3gopos'd, WO BUHUKAOTb Nifd BASIMBOM XiMiy-
HUX, BionoriyHux, isnyHKX, opraHisauiHnx Ta rncuxocouia-
TNIbHUX ¢hakmopig nif, Yac BWKOHAHHSA po6IT. Y AOKYMEHTI
TaKOoX HarofoLWweHo, Wo Ans 3abe3neyeHHs 340poB's npaui-
BHUMKIB CMOCTEPEXEHHA 3a BUPOOHWYMM CcepeaoBULLEM
Moxe 6yTu npucesyeHe (ane He obmexyBaTWUCS TiMbKu
HumK!) npobnemam eproHomiku, NPOodInaKkTULi HeLlacHUX
BUNaAKIB i 3aXBOPOBaHb, ririeHi npadi, opradisauii npaui Ta
couyiarnbHO-MCUX0o2iYHUM ghakmopam Ha pobovoMy MicCLyi.

BignosigHo go ctatTi 1 KoHBeHuii MOIT Ne 155 npo 6e3-
neky W ririeHy npaui Ta BMpOOHM4Ye cepefoBulle (sKa 3
2022 poKy HanexuTb 0 OCHOBOMOMNOXHUX koHBeHLin MOIT),
TepMiH "300poB'a" CTOCOBHO MpaLii 03HaYvae He Tifnbku BiACyT-
HICTb XBOPOOW Y HEAYrY, BiH TAKOX BKIOYAE (i3nNYHi Ta ncu-
Xi4Hi enemeHTH, siki BNN1BatoTb Ha 300poB's | 6e3nocepegHbO
cTocyloTbes 6e3neku 1 ririeHn npaui. A 3rigHo 3i ctatTeto 1
KoneeHuii MOIN Ne 161 npo cnyx6w ririeHn npaui, Ha cnyxou
noknageHo nNpoinakTnyHi yHKUil Ta BignosiganbHiCTb 3a
KOHCYIbTyBaHHSA poboToAaBLs, NpauiBHUKIB Ta iXHiX npea-
CTaBHVKIB i3 MUTaHb BUMOT OO0 CTBOPEHHS i NigTPUMaHHS
6e3neyvHoro Ta 300pOBOro BUPOOHMYOro cepefoBuLla, SKe
cnpusTMe onTumMansbHOMY (DisUYHOMY W MCUXIYHOMY 340-
POB'I0 y 3B'A3KY 3 TPYAOBOIO AiANBHICTIO.

2019 poky npuiriHato KoHseHuito Ne 190 npo Bukopi-
HEeHHs HacunbCcTBa 1 goMaraHb Y cdepi npadi, Wo cnig Bea-
XaTu NoYaTKoM SIKICHO HOBOrO eTany y NpaBOTBOPMIN Aisnb-
HocTi MOIN woao 3axmcTy NCUXiYHOro 340poB'A Ha PoboTi.
Agxe Bneplle Ha MiPKHApPOAHOMY PiBHi YiTKO, KOHKPETHO
pernameHToBaHO MpaBo KOXHOIO Ha BifbHY Big HAacUNbCTBa
N gomaraHb cdepy npadi (ctatta 4), a TakoxX HaBegeHo
AediHiuilo HacunbcTBa Ta AomaraHb y cdepi npaudi, nig
AKAM PO3YMIETLCS HMU3Ka HEMPUAHATHUX DOPM MOBEAIHKM i
npakTuk abo 3arpo3n Takux, 34INCHEHWX OOHOPAa30BO 4M
cucTemMaTu4Ho, MeTow, pedynbTatoMm abo MOXNMBUM Hac-
NiAKOM SIKUX € 3anoAigHHA i3NYHOI, MCUXOI02iYHOI, CeKcy-
anbHOI 4YM EKOHOMIYHOI LUKOAM, BKIIKOYauM reHgepHo
0o6yMOBreHi HacunbCTBO W pAomaraHHs. HacunbcTBo 1
AomaraHHea Ha poboyomy MicLi € OOHMMYK 3 BAaroMmX MCUXO-
couianbHux Hebea3nek, BIiAMOBIOHO, AeTanbHe nNpaBoOBe
perynioBaHHa npotudii iM Mae BaxnMBe 3HayeHHs B
KOHTEKCTi BOOCKOHANEHHs MiKHapoOHWX CTaHAapTiB 3a-
XUCTY MNCUXIYHOrO 340pOB'A  npauiBHukiB. CTpaTteriyHo
npunHATTS KoHeeHuii Ne 190 € BaxxnMBMM KpOKOM And 3a-
noGiraHHsA NcuxocoLjianbHUM pyU3nKam, y TOMy YUCHi A Tomy,
o BM3Ha4ae 060B'A3kM pobOTOAABUIB LUOAO CTBOPEHHS
6e3neyvHoro poboyoro cepenosuLLa  po3pobneHHs Bigno-
BiJHNX NPEBEHTUBHMX 3aX0niB.

Oeknapauisa ctonitta MOIN npo manbyTHe cdepu npaui
(2019) Bm3Havae, wo 6e3nevHi Ta 340POBI YMOBM npaLi €
OCHOBOIO TigHOI Mpaui, a BCi NpauiBHMKM MaloTb NpaBo Ha
HanexHWM 3axmcT BignosigHo o [porpamu rigHoT npadi,
6epy4un fo yBaru, 3okpemMa, 6e3neky Ta 300poB'st Ha poboTi
(ILO Centenary Declaration, 2019). | xo4a TyT NnpsiMo He 3ra-
OYETbLCA caMe MNpo MNCuxiYyHe 300pOB'A MpauiBHUKIB, ane,
3Bakatoum Ha nigxig MOI, ge 30opoB's Ha poboTi BKoYae
AK isnyHe, Tak i NcuxiyHe, BapTO BpaxoByBaTh M OCTaAHHE
AK BaXnMBMA hakTop 3abe3neyeHHs rigHoi nmpaui. Takox
Oeknapauia 3aknagae nigsanuHu Ans opmyBaHHS noan-
HOLIEHTPUYHOrO nigxody A0 peryntoBaHHs yMOB npadi, Lo,
3BMYaNHO, Mae BpaxoByBaTu N TypbOTY Npo 340poB's npa-
LiiBHMKa Ta MOro ncmxosnoriyHe 6narononyyys. Takox y 3BiTi
Fmo6ankHoi koMicii 3 ManbyTHeoro npaui "Po6ota 3apagu
ceitnoro manbytHboro" ("Work for a brighter future"), wo
nepeayBaB NpuHATTIO [eknapaduii, OKpemMO HarosfoLleHo
Ha BaXITMBOCTiI BpaxyBaHHSA MCUXOCOLianbHUX PU3MKIB Npu
pernameHTauii 6e3nekn i 3g0poB's Ha poboTi. 3okpema,
BM3HAYaETbCSl HEraTMBHUIA BMNMMB CTpecy Ha poboyvomy
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MicCLi, O MOCUITIOE PU3MKN ANs ncuxiyHoro 3gopos's (Work
for a brighter future, 2019, p. 18), HaronoLleHo Ha BaXNUBO-
CTi 06MeXeHHs TpuBanocTi poboyoro vacy, Wob 3MeHLNTI
HellacHi BUNagku Ha BUPOOGHMLTBI 11 MOB'AI3aHi 3 HUMM MCUXO-
coujaneHi pusukn (Work for a brighter future, 2019, p. 39).

Y 3asHaveHomy 3BiTi [NobanbHoi komicii Takox 6yno
3anponoHoBaHo Bu3HaTU Ge3neky Ta 340pOB'A OCHOBHUM
npuHUMNoM i npasom Ha poboTi (Work for a brighter future,
2019, p. 12, 39). Y yepsHi 2022 poky MixHapoaHa KoHde-
peHUia npaui yxsanura BianoBigHe pilleHHSs LWSAXOM BKIO-
yeHHst o Oeknapauii MOl oCcHOBHMX NpuHUMMIB i NpaB y
cBiTi npaui (1998), 6e3neyHoro Ta 340pPOBOro pPobOO4Oro
cepefoByLLa 5K OCHOBHOMO MPUHLUMNY i NpaBa Yy CBiTi npadli
(Resolution ILO, 2022). Taki 3MiHM 3HOBY MigKpecnmnu
BaXNMBICTb 30CEPEIKEHHS yBarM Ha BOOCKOHAaNEHHi HaLio-
HanbHUX NOMNITUK WoAo 3abe3nedyeHHs Ge3neyHux i 30opo-
BMX YMOB npaLj Ha poboTi.

3rigHo 3 aHaniTu4Hot 3anuckoo BOO3 ta MOIT "Mcu-
XiyHe 340poB'a Ha poboyomy micui" 2023 poky, echekTMBHa
noniTuka n 3axoAm LLOAO NOKpaLLEHHsT MCUXIYHOro 340p0oB'a
Ha pobOoTi MaloTb BUpILLANbHE 3HAYEHHA AN AOTPUMAHHS
npasa NANHU Ha MiLHe 340PO0B'A, BKIMOYHO i3 MCUXIYHUM, i
ans 3abesnedeHHs nporpecy Ha wnAxy Ao Llinew cranoro
po3sutky (LCP), ocobnmeo LICP 3 wopmo 3gopos'a Ta
LICP 8 wopo rigHoi npaui gnsa Bcix (Mental health at work,
2022, p.5). MNpu uboMy B OOKYMEHTI 3a3Ha4yaeTbcs, L0
ypsou, nignpuemcTsa Ta rpomaguM B yCbOMY CBIiTi HagTo
4YacTo HeMNpPaBUITbHO TPAKTYIOTb CYTHICTb MCUMXiYHOIO 340p0-
B'd, BUAINAOTb Ha U cdepy HeaocTaTHbO PecypeiB i
HagalTb i MEHLIOro 3HA4YeHHS MOPIBHAHO 3 (i3NYHUM
300poB'AM. 30Kpema, Yy Mexax HelloAaBHO MPOBEAEHOrO
BOO3 oujiHoBaHHA KpaiH Tinbkn 35 % nosigomunu, wWo B
HMX € HauioHanbHa nporpama 3i 3mMiLHEHHS MCUXiYHOro 340-
poB'a Ha poboTi Ta 3anobiraHHs noro nopyLueHHsM (Mental
health at work, 2022, p. 6). YkpaiHa Takox HanexuTb A0 TUX
KpaiH, Ae Taka nporpama BiacyTHs. [ns BunpaBneHHs i€l
cutyauii MOI i BOO3 HaronowytoTb, Wo ctparerii 3anobi-
raHHs MCUMXIYHMM 3aXBOPHOBaAHHAM Ha poboTi mMatTb ByTn
30cepeKeHi Ha ynpaeniHHI NcuxocouianbHUMK pU3nKamu,
LLIO O3HavyaEe ANng ypsAais cnisnpauto 3 opraisauigmu po6o-
TOOABLIB i MpauiBHUKIB ANA po3pobneHHss HOBUX i neperns-
[aHHSA YMHHUX 3aKOHIB, MOMITUKM N pekomeHdauin Lwoao
3alHATOCTI Ta 6e3neku i 300poB'st Ha poboTi, LWOB BKMOUNTH
[0 HUX MOMOXEHHS NPO NCcUXiYyHe 300pPOB'A HapiBHI 3 Nono-
XEHHsAMWN npo isnyHe, a TakoX MCUXiYHI po3nagn — Ao
HauioHanbHMX CMUCKIB NPOMeECiiHNX 3axBOpPIOBaHb, BiA-
nosigHo go Cnucky npodpeciiHnx 3axsoptoBaHb MO
(nepernsHyToro 2010 p.) (Mental health at work, 2022, p. 8).

KepiBHi MpyHUUMIM 3 OXOPOHWM MCUXIYHOrO 340POB'A Ha
poboyomy micui (2023), nigrotoBneHi Takox cninbHo MOIT i
BOO3, HaronowytoTb, WO MpauiBHUKU 3acnyroBylOTb Ha
HeBig'eMHe NpaBo Ha HaMGINbLL AOCSXKHUIA PiBEHb MCUXIiy-
HOro 340poB's Ha poboyoMy MicLi, He3anexHo Bia dopmu
IXHBOI 3aMHATOCTI, @ NOaN, SKi XUBYTb i3 NCUXIYHUMMK PO3-
nagamm, MalTb NpaBo OTpumyBaTh poboTy, GpaTh yyacTb
y TPYAOBIN AiANbHOCTI K gocAraTn ycnixiB y Hin. Ypaanm n
poboToaasLi 3060B'A3aHi BiACTOOBATK Lie NpaBo, Hagarum
poboTy, sika ogHo4YacHo ybe3neyye npaLiBHUKIB Big HaaMip-
HOro CTpecy W puU3uKiB Ansi MCMXIYHOro 300POB's, 3axXMLLae
Ta 3MILHIOE MCUXiYHe 300poB's | A06pOoOYT NpauiBHUKIB i
Hagae ngam NigTPUMKY AN NOBHOLUIHHOT Ta edeKTUBHOI
y4yacTi B TPyAOBIl JisinbHOCTI 6e3 cTurmaTtusadii, UCKpuMmi-
Hauii Yyu 3noBxuBaHb. KepiBHi NPUHUMNN MICTATb PEKOMEH-
Jauii Woao 3axodiB BTPyYaHHs y Takmx cdhepax: opraHisa-
LinHI  3axogu, nigroToBka KepiBHWKIB | nNpauiBHUKIB,
iHOMBIOyanbHi 3axoou AN CMPUSIHHA XOPOLUOMY MCUXiy-
HOMY 300pOB'l0 Ta NpodpinakTuui Moro nopylleHb. Takox
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3aKpinneHo nepenik pekomeHaauin LWoao NOBEPHEHHS Ha
poboTy micns BiACYTHOCTI, NOB'A3aHOI 3 NOPYLUEHHSAM NCU-
Xi4YHOro 300pOoB'A, | NpaueBnawTyBaHHSA MOAEN, AKi XXUBYTb
i3 MOPYLUEHHAM MCUXIYHOrO 300POB'S.

mobaneHa ctpateria MOI1 i3 6e3neku 1 ririeHn npadi
(2024-2030) okpeMO Haronoluye, Wo MMTaHHSA MCUXOCO-
LianbHMX pU3UKIB i NCUXiYHOro 300pOB'st HA poboTi NoTpebye
noganbLUMX TPUCTOPOHHIX KOHCYrbTauiv Ha pisHi MOIT (n. 29),
noganblwmx getaneHux pocnigkeHb (n. 33). Li acnektu
BMOKPEMITEHO Y MraHi TPUCTOPOHHIX KOHCYNbTaLin i3 Haranb-
HWUX NUTaHb, LLO OPraHi3oBYHTLCA 3a 3anuTtoM AAMiHiCTpa-
TuBHOI pagn MOT, o 2027 poky (Global Strategy, 2023).

OKpiM HOPMaTUBHOrO PErymnioBaHHA, aHaniTMYHOI po-
6oTn wopo npotugii ncmxocouianbHUMm pusmkam, MOIT
oKpeMmy yBary nNpuAINSe MPOCBITHULbLKIA AiSNbHOCTI Ans
CMPUSIHHA PO3BUTKY KynbTypu 6e3neku Ta 300poB's Ha po-
6oTi. 3okpema, 3 2002 poky peani3yeTbCcsi nporpama
SOLVE, meToto AKOI € iHTerpauis nponaraHau 300poB'a Ha
pobo4omy MicLi B MOMiTUKY oXopoHu npadi. OHoBneHa npo-
rpama 2012 poky 3ocepegeHa Ha 3anobiraHHi ncmxoco-
LianbH1UM pu3vkam i 3MiLHEeHHi 340poB'a Ta Gnaronony44s
Ha poboTi WAXoM po3pobreHHs BiANOBIAHNX MONITUKKU Ta
ain. MNporpama SOLVE Buctynae 3a Te, WO KOMMNMEKCHa
cucTema ynpaeriHHA OXOPOHOK npaLi Mae 3abesnevyBatu
OUiHIOBAHHA | KOHTPOSib MCUXOCOoUianbHUX PU3NKIB 40
ynpaBniHHA pU3MKaMmn Tak camo, SK e pobutbcs 3 iHWKnMK
Hebe3nekamu 1 pusnkamm, a Takox LLo6 3axoam LWoao 3mil-
HEHHS 370poB'A Oynu BKIIOYEHi B OpraHisaliviHi 3axogu
nonitukn 6eanekun Ta 3qopoB'st Ha poboTi. SOLVE Bukopwuc-
TOBYE Nigxig couianbHOro Aianory Ans CNpusHHA peanisadii
yCrilWHMX iHiLiaTMB Ha poboYomy Micui Ta B rpoMag; i3 3any-
YeHHsM poboToAaBLiB, MpauUiBHUKIB, YpAAiB, AepXaBHMX
cnyx6 i Heypsgosux opranidauivi (The SOLVE ftraining
package, 2012). NMporpama BKtoYae TPEHiHMU, siKi OXONIo-
I0Tb NMPOTWAID CTPECy Ta HacUNbCTBY Ha pobOTi, MMTaHHS
300pOBOr0 CHY, Xap4iyBaHHS, pisnyHOi akTuBHOCTI 1 60-
poTbOM i3 ncmxocouianbHUMK hakTopamMun pU3uKy.

Cmandapmu €eponelicbko2o Coro3y. 3HayHa yBara
niaTPMMLi NCMXIYHOTO 340POB'A Ha pobOoTi NPMAINAETECA N Y
pamMkax HOPMAaTUBHOIO PeryroBaHHS OXOPOHW 340POB'A Ta
6e3nekn Ha poboyomy micli B €BponernicbkoMy Cotrosi, 0cob-
NMBO B OKPEMUX AepXaBax-yneHax €C. €BponencebKkuii nakt
npo ncuxiyHe 3aopoB's Ta 6naronony4y4ds (2008) koHUEHTpYE
(POKYC OKPEMO Ha NMUTAHHSAX MCUXIYHOro 340POB'A Ha pobo-
YoMy Micui. 3oKkpema, HarosfoLWeHO Ha BaXXNMUBOCTI Ans ypsi-
aiB i pobOTOAaBUIB ypaxoByBaTW Cy4acHi 3MiHW TeMniB i
xapaktepy poboTu, Wo 36inbLuye TUCK Ha NCKXiYHe 340POB'A
npauiBHUKIB i, BiANOBIOHO, yNpoBagKyBaT 4OOATKOBI 3axoaun
ONsl CNPUSIHHA NcuxidyHomy Gnarononyyyto, 3anobiraHHst ncu-
XiYHUM po3nagaM i couianbHOMY BUKITHOUYEHHIO.

PamkoBa gupektnea €C 89/391/€EC wopno eBnposa-
OXKEHHS 3axX0iB ANs CNPUSIHHA NoKpaLleHHo 6e3neku i 340-
poB'A npauiBHUKIB Ha poboTi (1989) — 6a30BU JOKYMEHT
€C Wwoa0 0XOpOoHU NpaLi — He 3aCTOCOBYE TEPMiHM "NCUXO-
couianbHi pu3unkn" abo "ctpec, nos'a3aHui i3 poboTor”.
BopgHouac ctaTtTts 5 [upektuBm Bu3Havyae 060B'A30K pobo-
TonaBud 3abesneyyBaTy 6e3neky 1 OXOPOHY 300POB'S npa-
LiBHMKIB Y KOXHOMY MOB'si3@aHOMYy 3 po6oTot acnekTti. A
cTaTTa 6, BU3HAYakuy KIMovoBi NPpUHLUMNK 3anoGiraHHs npo-
decinHum pusnkam, Bkntodae: 1) aganTadito pobotu ao
NOAWHK, 30KpemMa B TOMY, LLO CTOCYeTbCS BUOOPY MeToaiB
poboTu 1 BUpOBHMLTBA, 3 METOIO NOMErUeHHs OOHOMAHIT-
HOi po6oTn N poboTM 3 nonepefHbO BU3HAYEHOK LIBUA-
KICTIO Ta 3MEHLUEHHsI IXHbOro BMMBY Ha 340POB'S; 2) agan-
TaLito 40 TEXHIYHOro nporpecy; 3) po3pobneHHs y3roaXeHoi
3aranbHOi NOMiTMKM 3anobiraHHs, sika OXOMNME TEXHONMOTI,
opraHisadito pobo4yoro npouecy, YMOBM npadi, couianbHi
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CTOCYHKM Ta BNNuB hakTopiB, NOB'A3aHuX i3 pobo4mm cepe-
posuem. YKasaHi nNpuHUMNM MaktTb HaA3BMYANHO BaX-
NnvBe 3HaYeHHs B KOHTEKCTi 3abe3neveHHs MCUMXiYHOro
3[0POB'A NpauiBHUKIB.

3posymino, wo PamkoBa aupektusa €C 89/391/€EC
6yna npuiHsaTa 35 pokiB TOMy, KONWU McuxocouianbHi YnH-
HVKW BNNVBY Ha 300pOB's MnpauiBHuka He Bynu Tak gobpe
[ocnigxeHi, a iXHa KinbKicTb He Byna Takok 3HaYHOMo, AK Y
cy4dacHun nepiog (y T. Y. 3 ornagy Ha undpoBi3aLito i TeXHO-
noriyHi 3miHM y cpepi npaui). Tomy, Hanpuknag, iHTepnpe-
TauinHum gokymeHT 2014 poky CTOCOBHO iMnnemeHTauii Au-
pektuen Pagn 89/391/€EC wono ncuxiyHoro 3gopos's Ha
poboyomy wmicui (Interpretative document, 2014) mictutb
[04AaTKOBi MOSICHEHHS!, 3a3Havao4u, WO BCi 3000B'sI3aHHSA
TaKoX 3aCTOCOBYIOTbCS [0 3anobiraHHs pusukam Lwonao
NMCUXiYHOro 340POB's HA PoBOYOMY MicLli, BKIHOYaKUM OLi-
HIOBaHHS MCUXOCOLianbHOro pM3nky M yXXKMBaHHS BiaMoBia-
HUX NPOMINaKkTUYHMX 3axoiB ANA 3MEHLLEHHS CTpecy, Mno-
B'iI3aHOro 3 poboToto.

Takox HVHI Ha piBHi €C yce bGinblue NpuainseTbcs ysara
HeobXiaHOCTI Nnepernagy niaxoais Ao ynpasniHHS 6e3nekoro
i 300pOB'AM Ha poboTi 3 ypaxyBaHHAM SK i3nyHOro, Tak i
NcuXi4yHOro 340poB'a npauiBHUKIB. PamkoBa ctpaTeria €C i3
Oesneku Ta 340poB'a Ha poboTi Ha 2021-2027 pokun "bes-
neka Ta 340poB's Ha poboTi B MiHMMBOMY CBITi npauj" Haro-
rnowye Ha HeobXigHOCTI 30cepeamnTy yBary Ha ncuxocolia-
NbHUX PU3MKaxX SK Y KOHTEKCTi AOCMIAXEHHS iXHbOro BMnuBY
Ha NncuxivHe 340POB'A NpaLUiBHUKIB, TaK i 34iMCHEHHS 3ax04iB
ans nigTpUMKM NCUMXonoriyHoro Gnarononyyus Ha pobo-
yomy Micui. Ha nigctasi PamkoBoil cTparterii posnoyaTo
kamnaHito EU-OSHA "3goposi poboui micusa" (2023—-2025)
ONs CTBOpeHHs 6e3neyHoro i 3opoBoro LMdpoBoro mamoy-
THBOTO, SKa OXOMIIKE, 30Kpema, McuxocouianbHi PU3KKN.
Takox AOKyMeHT nepenbadae niarotoBKy He3akoHOOAB4YOl
iHiuiaTMBM Ha piBHIi €C WoOo MNCUXiYHOro 340pOoB'A Ha
po0boTi, sika BKINoYaTUME OLiHIOBaHHsSI Npobnem, siki cTocy-
IOTbCA MCMXIYHOrO 340POB'A MpauiBHUKIB, i POPMyBaHHS
HacTaHOB ANA BiANOBIAHUX AilA.

lMpoTe €Bponencbka koHdeaepauis npodcninok (gani
€KIM) BBaxae nigxig €Bponencbkoi KoMicii 4o ncmuxoco-
uianbHnx puaukie (BigobpaxeHu y PamkoBin cTpaTerii
2021-2027) HegocTaTHLO aMBiTHMM, 3aKnUKayn 40 NpUn-
HATTA [MpeKTMBM Npo ncmxocouianbHi puankn. €KIM Harono-
LUYy€, O CTYNiHb BKIMIOYEHHS1 abo NpAMOro 3ragyBaHHS nNpo
ncuxocouianbHi pU3nknM B 3aKOHOL4ABCTBI iICTOTHO Bigpi3Hs-
€TbCH MiX AepXaBamMu-yrieHaMu, oTxe, NPaUiBHUKA Pi3HWX
KpaiH 3axuiieHi HeogHakoBo. [pocTuin NoCiGHMK i3 ncuxo-
coujanbHUX puU3KMKiB, SIK Lle MPOMoHyeTbcsa y CTpaTerivHin
pamKOoBI nNporpami, HaBpaa YM 3aXUCTUTL NPaUiBHUKIB Bif
Hux. KpiMm Toro, nporpama posrnsigae ncuxiyHe 340poB's 3
nornagy iHAuBIAyanbHOro nigxony, WO He Y3rogXyeTbCs
3 npvHUMNamy npodinakTukn PamKoBOI  AUPEKTVBU
89/391/€EC, y skin 4iTKO 3a3Ha4veHo, Wo poboTopaselpb
NMOBWHEH Hacamnepesa nparHyTM YCYyHeHHs Ta 3anobiraHHs
puv3uKkam, a KONMEeKTUBHI 3axoau MatTb OyTu Kpawumu 3a
ingusigyaneHi (Mosuuia €KI1, 2021).

3aranom AucKycia Wwoao CTyneHs getanisauii perynio-
BaHHSA NpOTUAii NcMxocouianbHUM pusmkam TOUUTbCA Tpu-
Banui yac. NMorog>Kyemoch i3 BYEHUMMU, SKi HAronoLytoTb,
WO ncuxocouianbHi puU3NKU € 3HAYHO CKMNagHilWwvMMKn ans
BPErynioBaHHA MOPIBHAHO 3 iHWWMK, Binbl TpaguuinHMm
pusvkamu ansi 6esnekn Ta 34OpoB's Ha poboTi (Jespersen,
Hasle, & Nielsen, 2016). Lie nos'a3aHo, 3okpema, 3 ocobnu-
BOIO NPUPOAOKD NcUxocouianbHUX PU3KKIB, SKi MOXHa Kna-
cudikyBaTh 3a HESCHMMMW MPUYMHHO-HACTIAKOBUMW 3B'A3-
KaMu " HEBU3HAYEHVMM pilleHHAMW. 3aKOHO4aBCTBO MPO
6esneky Ta 340poB'A Ha poboTi 3a3Buyan GasyeTbca Ha
BCTAHOBMNEHHI NPUAHATHWUX CTaHOApTIiB, SKi MOTIM MOXHa
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BMKOPUCTOBYBaTW ANs OUiHOBaHHA BignosigHocTi (Policy,
law and guidance, 2022). OgHak y 6araTtbox Bunagkax
perynaTopHi opraHn He MOXYTb YCTAHOBWUTU YiTKi NOPOroBi
3Ha4yeHHsi anga 6e3ne4yHoro Ta 3qOPOBOro NCUXOCOLianbHOro
poboyoro cepepoBuiia. ToMy 3aKoHOAaBYI BMMOTW LLOAO
ncuxocoLjianbHNX PU3NKIB YacTO MaloTb 3aranbHUM Xapak-
Tep, 3 He HAATO KOHKPETU30BaHUMU NONOXEHHAMM Npo 060-
B'AI3KM, LLO YCKMaZHIOE iX 3aCTOoCyBaHHA poboToaaBusmu i
KOHTponb i3 oKy iHcnekuin npaui (Jespersen, Hasle, &
Nielsen, 2016).

PamkoBa crtpaterin €C i3 6e3nekn Ta 340pOB'S Ha
poboTi Ha 2021-2027 poku OKPEMO HArosoLLy€e Ha BaXINBIN
poni akTiB coLianbHOro NapTHEPCTBa WoA0 NpOoTMAIT NCnxo-
couianbHUM pusnkam Ha po6orTi. 3rigHo 3 PamMkoBoto cTpa-
Terieto, couianbHUM MapTHepam 3anpornoHOBaHO "YXWUTH
3axofiB i akTyanisyBaTu YMHHI Yroam Ha Mixranysesomy Ta
cekTopanbHOMY piBHSAX Ao 2023 poky Ans po3B'a3aHHsA
HoBMX Npobnem wopo 6e3nekn Ta 300OpoB'st Ha poboTi, no-
B'I3aHNX i3 LMGPOBUM PUHKOM MpaLli, 0cobnmBo NCMxocoLli-
anbHUX i eproHomiYHUX puaukis" (Pamkosa cTpaTeris, 2021,
c.13]. Ha cborogHi Hanbinbwe 3HA4YeHHS MatoTb
PamkoBa yroga npo po6ouun ctpec (2004), PamkoBa yroga
Npo HacuUnbCTBO i JomaraHHA Ha poboyvomy micui (2007)
(Policy, law and guidance, 2022), aki BnpoBaaxyTbCa Ha
pieHi €C i HauioHanbHWX PIBHAX KpaiH-YNEeHIB 3aBAsKM CO-
LianbHUM napTHepam.

CmaHldapmu okpemux Oepiae-4sieHie €C. 3akoHo-
0aBCTBO AepxkaB-yneHiB €C woao 3abesneyeHHst ncuxiy-
HOro 300poB'A Ha poboTi He opHocTamHe. ICHYHTb pisHi
3aKoHO4aBYi Ta MPaBO3acTOCOBHI Nigxoam Ao NpoTuail ncu-
XocoujianbHUM pusvkam: Aesiki gepXaBu MatoTb 000B'A3-
KOBE [JeTanisoBaHe 3aKOHOOABCTBO, iHWI OOMeXyrTbecs
3aranbHUMM HOpMamKu 1 MOMNOXEHHAMU, SK Yy Pamkosin
avpektusi €C 89/391/€EC (Health Promotion and Disease
Prevention Knowledge Gateway, 2021). Hanpuknag, nuwe
3aranbHi HOpMUY, SKi BCTaHOBMEHi PaMKoBOIO AMPEKTUBO
€C, 6e3 3ragku Npo ncuxocouianbHi pUsnKK MICTATb 3aKo-
HoOaBYi akTM y cdepi oxopoHu npaui Jlokcembypry,
Monbuwi, PymyHii, CrnoseHii, Icnanii Towo. MNpoTe 3HayHa
KiNbKICTb [AepKaB-YneHiB, HaBMaku, akUeHTYITb yBary Ha
ncuxocoujianbHnx puankax abo ncuxiyHoOMy 340poB'T K
HeBiA'EMHIN YacTuHi Ge3nekn N oxopoHu npaui (ABCTpis,
Oanis, EcToHis, ®iHnaHais, PpaHuis, Mpeuis, CnoeavyunHa,
LBeuiss) abo Bu3HayaoTb OOOB'A30K MPOBOAWUTU OLjiHIO-
BaHHsA ncmxocouianbHoro puauky (beneria, Bonrapis, Kinp,
HimeuuuHa, Itanis, JlaTsis, Jlutea, MopTyranis) (Policy, law
and guidance, 2022).

Yce X Takm Ha PpiBHi OKpemux pAepxas-uneHis €C
NUTaHHA MPOTMAII NcuxocouianbHUM pu3nkam Ha poboTi
BperynboBaHo, iHOAi AOBONI KOMMNMEKCHO M AeTarnisoBaHo.
Hanpuknag, y WBedii ue nuTaHHa perynoeTtbcs 3akOHOM
npo pobouye cepeposuile (Swedish Work Environment
Act, 2015), WwWo oxonntoe AK di3nyHi, Tak i NcuxocoLianbHi
acnektn. PoGoTtoaaBui 3060B'A3aHi CTBOpOBATM HanexHi
YyMOBW AN 3anobiraHHs ncuxocoulianbHUM puankam (30K-
pema, 34iNCHI0YM yNpaBniHHA pOO0YNMM HaBaHTAXEHHAM,
3abe3nedytoumn 4iTki poni 1 BignoBiganbHICTb, CNpuUsun
NiATPUMLUI XOPOLIMX couianbHUX CTOCYHKIB Ha poboyomy
MiCLji TOLO), a 3a iX BUHUKHEHHS! BXXUBATU HEramHUX 3axoAiB
ans ycyHeHHs (Policy, law and guidance, 2022). OcHoBHUN
aKUeHT pobnaTb Ha NPEBEHTUBHOMY YnpasniHHI pobo4nm
cepefoBuLLEM, 30KpeMa, yBary 30CepeaxylTb Ha ob6o-
B'I3Ky poboToaaBLs 3a6e3neunT 3HaHHs i HaBUYKK KepiB-
HWUKIB, MEHeKepiB, ynpaBniHUiB WOoAO 3anobiraHHa He3no-
poBoMy po60OYOMY HaBaHTaXKEHHIO i BMIHHSA KOHTPOIOBATU
noro (Health Promotion and Disease Prevention Knowledge
Gateway, 2021).
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3rigHo i3 3akoHoM npo poboye cepeposue (Working
Environment Act, 1975, 3i amiHamun) JaHii, poboTonaseup
mMae 060B'A3KM Woao 3abesneyeHHst 6e3nevHoro Ta 3aopo-
BOro pobo4yoro cepefioBuLLa, BKIHOYAOUYN MONEPEMKEHHS
CTpecy, NncuxocoujianbHUX PU3MKIB | NIATPUMKY NpauiBHUKIB
Yy NUTaHHAX iXHBOrO  MCMXONOriYHOro  Gnarononyyys
(Working Environment Act, 2021). Takox po6oToaasui
3060B's13aHi MPOBOANTU OLLiHIOBAHHS PU3MKIB, LLIO OXOMIIOE i
ncuxocoujianbHi acnekTn npauj, Taki sk cTpec, poboye Ha-
BaHTaXXeHHS, BUNaaku OyniHry 4s HacunbCcTBa Ha poboTi.

3akoHu npo poboye cepeposue Hopserii (Working
Environment Act, 2005) Tta lIcnangii (Act on Working
Environment ..., 1980/2017) BM3HaOTb NCMXOCOLianbHi
pu3uKM Ha poboTi, 3okpema Ti, siki ocobnmeo HebeaneyHi abo
di3n4HO 4 po3ymoBo cTpecosi. B IcnaHgii po6oToaaBui
3060B'A3aHi NPOBOAMTW  CUCTEMATUYHI  NpOopiNakTUYHi
3axofm 1 oLiHoBaTK NCcuxocoLjiarnbHi pU3nKK, a TakoxX yrnpo-
Ba[KyBaTW NOMOXEHHSA NPOTK OYMiHry Ta iHWOI HEHaneXHol
nosediHkn (Health Promotion and Disease Prevention
Knowledge Gateway, 2021).

3rigHo 3 Kogekcom npaui ®paHuii (Code du travail, 2024,
3i 3miHamun) poboToaasLi 3060B'A3aHi BXMBaTU HEOOXIOHMX
3axopfiB Ana 3abesnedeHHs 6e3nekn 1N 3axucTy isn4HOro
Ta NCUXIYHOrO 3A40pOoB'A npauiBHWKIB. [lo Takux 3axopis
Hanexarb, 30KkpeMa, 3anobiraHHs NPogeCinHUM puU3nkam,
iHdbopMaLinHi Ta HaBuvanbHi Ail, CTBOPEHHSA BI4MNOBIAHMX
pecypciB. Po6oTtonaBeub Takox 3060B'A3aHui 3anobiratu
aKTam MCUXOJONYHOIO TWUCKY W CEeKCyamnbHUX [JoMaraHb,
noBeaiHLi, sika po3rnagaeTbcs sk popma HacunbCcTBa OO
npauisHukis (La prévention des risques psychosociaux,
2024). LLle 6inblw aeTanbHO NUTaHHS 3anobiraHHa NCMXOCo-
LianbHUM pu3nKaMm perynioeTbCa HauioHanbHUMKU MiXKMIpo-
decitHumu yrogamu: "Tpo ctpec Ha poboTi” (2008), "Mpo
[omMaraHHsl Ta HacunbCTBO Ha pobodomy micui" (2010), "Mpo
SKICTb XUTTS Y ccpepi npaui Ta npodecinHy piBHicTb" (2013)
(La prévention des risques psychosociaux, 2024).

Y Higepnangax nuTaHHA NpoTUAIT ncmxocouianbHUm
pu3vkam Ha pobOTi perynoeTbcs 3akoHOM MPOo YMOBU npaui
(Working Conditions Act, 1994), wo Bu3Ha4yae 0bOB'A30K
poboToaasLiB NPOBOANTMN MONITUKY, CPSAMOBAHY Ha OLjiHIO-
BaHHSA PU3NKIB (NOTEHLIMHNX ncuxocouianbHuX 3arpos), a
TaKoX 3anobiraHHs Ta 3BMEHLLEHHS NCUMX0CcoLianbHOro HaBa-
HTa)XXeHHs1 Ha npauiBHukiB (Dutch Working Conditions Act,
2007). Cxoxi 3060B'A3aHHsA po6OTOAABLIB BU3HAYEHO N Y
®iHnaHaii, 3rigHo i3 3akoHOM Npo Ge3neky Ta OXOPOHyY Npauli
(Finland Occupational Safety and Health Act, 2002).

Ouckycis i BUCHOBKMK

3axucT Big ncmxocouianbHUx Hebesnek Ha pobodomy
Micui, 3rigHO 3 MbKHApPOOHUMM CTaHOapTamMu, HUHI € HeBig'-
€MHUM CKMagHVKOM npaBa Ha 6e3neyHi ymoBu npaLi i ocHo-
BOO rigHOI npadi. MNcuxocoujianbHi pM3nkn posrnsgarnTbes
Ak Ha piBHi MO, Tak i €C sk daktopu poboyoro
cepenoBuLLa, siKi MOXYTb BUKNUKATU CTPEC, 3aBAaTH NOTEH-
LiMHO LWKOAM MNCUXIYHOMY 3[40pPOB'0 NpauiBHUKA, TOMY
MalTb OyTWM YACTUHOK CUCTEMM YMPaBIiHHA OXOPOHOH
npaui. Knioyosi aktm MixHapogHoi opraHisauii npaui y
cchepi 6e3neku Ta 30opoB'a Ha poboTi (KoHBeHLii 155, 161)
nepenbadaloTb ypaxyBaHHsI NcuxocouianbHUX pUsmnKiB npu
ouiHioBaHHS 6Ge3neyHocTi pobodoro cepeposulla, a ncu-
XiYHe 340pOoB'S MNpauiBHMKA MPOronoLwyoTb HEBI'EMHUM
06'eKTOM Ansi perynioBaHHSA CUCTEMM OXOpOHM npadi. Kpim
Toro, y 2019 poui MOI npuiiHaTto KoxseHuito Ne 190, wo
BrepLUe Ha MKHapOAHOMY PiBHI 3aKpinuna npaBo KOXHOro
npauiBHMKa Ha BiNbHY Bif HacunbCTBa W AomaraHb cdepy
npaui Ta cTana BiAnNpaBHOK TOYKOK SKICHO HOBOro etany
HOPMAaTMBHOI pernameHTauii 3anobiraHHs ncuxocouianb-
HUM pu3ukam Ha piBHi MOI. Y 2022 poui MOI1 BigHecna
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6e3neKy Ta 300poB's Ha pobOTi 4O OCHOBHMX NMPUHUMNMIB i
npae, TUM CaMUM MiOKPECNMBLUM BaXIUBICTb 30Cepe-
OXKEHHSA yBarv OepxaB Ha BOOCKOHAmNEeHHi HauioHanbHMX
noniTMK LWOoJO rapaHTyBaHHA 6e3neyHnx i 30OpoBUX YMOB
npaui Ha poboTi 3 ypaxyBaHHAM YMOB Cy4acHOCTI, @ OTXe, i
HeobXigHOCTI NpoTUAil NncMxocouianbHUM pU3nKaMm.

B octaHHi pokn MixHapoaHa opraHisauis npai akTMBHO
cniBnpautoe i3 BcecBiTHbOW opraHi3aLieto 0XopoHU 340po-
B'A, po3pobnstoumn AieBi 1 edpekTUBHI NpakTUkKW ans nig-
TPUMKM Ta MOKPALUEHHSI MCMXIYHOrO 370POB'A Ha PoBOTi.
3okpeMa, cninbHo B6yro NiAroToBreHoO aHaniTUYHy 3anucky
"McuxivyHe 300poB'st Ha poboyomy micyi" (2023), Wwo akueH-
Ty€e yBary Ha HeoOXigHOCTi: po3pobnsaTn HauioHanbHi Npo-
rpamm 3i 3MiLHEHHSI NCUXIYHOro 340pOB'A Ta 3anobiraHHA
NCUXiYHNM 3aXBOPIOBAHHAM Ha poboTi, 30cepeKyounch Ha
ynpaeniHHI nNcuxocoujianbHUMK pU3mMKaMu; akTUBHO PO3BU-
BaTW couianbHWA Aianor y uin cdepi; BkMyaTM 4o Hauio-
HanbHWX 3aKOHOOABCTB Y Chepi OXOPOHM MpaLli MONOXKEHHS
NpOo NcuxXiyHe 340PO0B'st HAPIBHI 3 NONOXEHHAMU NPO disnyHe
340pOB'A, a NCUXIiYHI po3naan — OO0 HaLioHanbHUX CMKUCKIB
npodeciiHnx 3axsoptoBaHb. Takox MOIN cninbHo 3 BOO3
po3pobneHo KepiBHi MPUHLMNU 3 OXOPOHU MCUXIYHOTO 340-
poB'a Ha poboyomy Micui (2023), ski BU3Ha4ar0Tb HeobXia-
HiCTb 3abe3neYeHHs rigHoi Npadi, Wwo ogHo4YacHo ybeanevye
npauiBHUKIB Bid4 HAagMIpHOrO CTpecy W pU3NKIB AN NCuUxiy-
HOro 3[J0POB'A, 3axuLlae Ta 3MiLHIOE iXHi 4OOPOByT.

Mmo6ankHa ctpaTteria MOIT i3 6e3neku Ta ririeHn npaui
Ha 2024-2030 poku BU3HA4ae, WO MNUTaAHHS MACUXIYHOro
300pOoB'st Ha poboTi noTpebye nofanblUMX TPUCTOPOHHIX
KoHcynbTauin Ha pieHi MOI. OTxe, UinkoM iMOBIpPHO, WO
nNpoTWAIsA NcuxocouianbHUM pU3NKam Y Hanbnmk4yomy mawm-
OyTHbOMy Oyde npiopuTeTHUM OG'EKTOM  aHamniTUYHMX
pocnimkeHb MOI i noganbLwoi, GinblWw AeTanbHOI, HOpMa-
TUBHOI pernameHTauii.

Ha piBHi €C Ta il oOKpemMunx aep>xas-yneHiB NMTaHHs Npo-
TMAIT ncuxocouianbHUM pusnkam Ha poboTi mMae pi3HMI
CTYNiHb KOHKpeTM3aLlii NpaBoOBOro perynoBaHHs. 3Ha4yHOK
MipOIO Lie 3yMOBMNEHO AUCKYCISMM LWOA0 CyTHOCTI NCUXOCO-
LianbHNX PU3MKIB, BU3HAYEHHSI MEX BMMMBY Pi3HMX i3 HUX Ha
ncuxiyHe 340poB'A Ta Grarononyyys KOHKPETHOro npawis-
Huka. Mpu upOMY 3aranbHOBU3HAHWUM | Ge3CMipHUM y CTaH-
papTtax €C € BU3HaHHsi HEOOXiAHOCTI BKIMHOYEHHS NCUXOCO-
LianbHMUX PU3NKIB OO CUCTEMWU YNpaBriHHS 6e3nekoto i
300poB'siM Ha poboTi. BogHouac, Ha BigMiHy Big KMO40BKX
aktiB MOl y ccepi oxopoHu npadi, siki xo4 obmexeHo, ane
pernameHTyloTb 3axXMUCT MCMXIYHOTO 340POB'S NpaLiBHUKIB,
PamkoBa gnpektnea €C 89/391/€EC wono BnpoBagKeHHs
3ax0fiB ANS CMNpUsiHHS MOKpalleHHo 6e3neku i 300poB's
npauiBHukiB Ha poboTi (1989) obmexyeTbca pernameHTa-
uieto oboB's3ky poboToaaBusi 3abe3nevyBaTn Ge3neky 1
OXOPOHY 3[0POB'A MPaLiBHUKIB Yy KOXHOMY MOB'S3aHOMY 3
pob0oToH acnekTi (He 3aCTOCOBYHOUMN TEPMIHU "NCUXidYHE 300-
poB'a", "ncuxocouianbHi pu3mkn" um "ctpec, noe's3aHun i3
poboTor"). OgHak iHTepnpeTauiviHuin fokymeHT 2014 poky
CTOCOBHO iMnnemMeHTauii Odupektven Pagu 89/391/€EC
MICTUTb O0OATKOBI MOSICHEHHs, 3asHayakuu, Wo BCi
3000B'si3aHHSA CTOCYIOTLCA 3anobiraHHA pusmkam Lwoao ncu-
Xi4HOro 340poB'A Ha poboyomy Micui. Takox y 2008 poui Ha
piBHi €C npunHATO E€BPOMNENCBHKUA NakT Npo NCUXivyHe
300poB's Ta Gnarononyyus, a PamkoBa ctpateria €C i3
6e3nekn Ta 300poB'A Ha poboTi Ha 2021-2027 pokn npu-
BepTae yBary 4o HeOOXiAHOCTI 34iCHEHHS 3axoAiB Ansi nia-
TPUMKM NCMXONOrYHOro 6rnaronony4yys Ha pobo4omy MicLy.

3akoHoOaBCTBO Aepxas-yneHiB €C wopo 3abesne-
YEHHS MCUXIYHOro 300POB'A HA POOOTI HE OAHOCTalHE. ICHY-
I0Tb Pi3Hi 3aKOHO4ABYi Ta MPaBO3acTOCOBHI NiAXoau 4o Npo-
TMAIT ncuxocouianbHUM pusMKam: desiki gepXaBu MatoTb
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0060B'A3KOBE AeTanizoBaHe 3aKOHOL4ABCTBO, iHLUI 0OMexy-
H0TbCA 3ararnibHUMM HOPMaMK 1 MOFNOXEHHAMMU, SIK y PamKoBii
ouvpektusi €C 89/391/€EC. Cepep 3axogis, siki HanpasneHi
Ha NigTPMMKY MCMXiYHOrO 300POB's NpauiBHUKIB Ha poboTi B
TUX AepaBax, ski NPUNHANK cnelianbHi HopMuy B Ui cdepi,
MOXHa BUAINWMTK, 30Kpema, O0b6oB'A3kM poboToaaBus:
a) CTBOPIOBATU HamnexHi ymoBu AN 3anobiraHHs Ncuxo-
coujanbHUM puU3nkaMm, YXMBaTW HeramHuWx 3axofis Ans ix
ycyHeHHst (Wseuisa, Oanis, Hopseris, Icnangisa, ®paHuis,
Hinepnanau, ®iHnaHgisa); 6) npoBoAUTU OLLHIOBAHHS PU3KIKIB,
LLIO OXONSOE i MCuxocoLjianbHi acnekTn npadi, Taki sk cTpec,
poboye HaBaHTaXXEHHS!, BUNaaKW OyriHry YM HacunbCcTBa Ha
poborTi (OaHis, lcnaHgisa, Hinepnanau, ®iHnaHaia); B) 3aifcHo-
BaTW NpodinakTnyHi 3axoamn Ans 3abesneyeHHs KOMPOPTHMX
ncuxonorivHMx ymoB npaui (Oanisa, lcnangis, ®paHuis);
r) 3abesneyvyBaTi 3HAHHSA Ta HABUYKM KEPIBHWKIB, MEHeKe-
piB, ynpaBniHUiB LWoAo 3anobiraHHs He3gopoBomy pobo-
YOMY HaBaHTaXXEHHIO i BMiHHSI or koHTpontoBaTu (LUBeLis).

ABTOpKa nigTpMMye no3suLito €Bponecbkoi koHdeaepa-
uii npodpcninok Wwoao HeobxigHOCTI MPUAHATTS Ha pPiBHI
€sponevicbkoro Coto3y AuvpektuBu, sika 6 yperyniosana
KIMOYOBI Nigxoaun 4o pO3yMiHHSA NcuxocouianbHUX YNHHUKIB,
SKi BNMBalOTb Ha 300POB's NpaLUiBHUKIB, | CUCTEMY 3ax0f4iB
ansa 3anobiraHHa HUM, | BBaxkae, Wo Oyno 6 aktyanbHUM
NPUAHATTSA TAKOro crneuianbHOro akTy 1 Ha piBHi MixHapoa-
HOT opraHisauii npaw,.

CnnCoK BUKOPUCTaHUX Axepen

nmixaHcbka, O. (2023, 30 TpaBHs). [cUXONOriYHUIA CTaH ykpaiHUiB y
BOEHHWI  nepioa.  YkpiHgopm.  https://www.ukrinform.ua/rubric-society/
3716026-psihologicnij-stan-ukrainciv-u-voennij-period.html

KepiBHi NpMHLMNM 3 OXOPOHU MCUXIYHOrO 340POB'St HAa POBGOYOMY MicLi.
(2023). MixHapogHa opraHisauisi npaui, BcecBiTHS opraHi3auisi 0XopoHu
3popos'a.  https://iris.who.int/bitstream/handle/10665/369584/WHO-EURO-/
2023-5166-44929-68953-ukr.pdf?sequence=1&isAllowed=y

KoHBeHLjs 1981 poky npo 6e3neky 1 ririeHy npaui Ta BUpoGHUYe cepe-
nosue Ne 155. MixxHapogHa opraHisauisi npaui. https://zakon.rada.gov.ua/
laws/show/993_050#Text

KoHBeHList 1985 poky npo cnyx6w ririeHn npaui Ne 161. MixxHapoaHa op-
ranisauis npaui. https://zakon.rada.gov.ua/laws/show/993_042#Text

KonBeHuis MOIM Ne 190 ta PekomeHgauis MOIM Ne 206: kopoTkui
ornag. (2019). International Labour Office. https://www.ilo.org/sites/default/
files/wcmsp5/groups/public/%40dgreports/%40gender/documents/briefing/
note/wcms_752224.pdf

Mosunuis €KIM woano crpareriyHoi pamkoBoi nporpamy €C 3 0XOpPOHU

npaui Ha 2021-2027 poku. (2021). OgbiyitiHuli calim 3anopizbkoi obnacHoi

opeaHizauii lNMpogbecninku npauisHukie oceimu i Hayku YkpaiHu (02.11.2021).
https://pon.zp.ua/news/id_1161.html

PamkoBa cTparerisi €EC i3 6e3neku Ta 300poB'st Ha poboTi Ha 2021-2027
pokn "Besneka Ta 340poB's Ha pobOTi B MiHMMBOMY cBiTi npaui”. (2021).
€poneiicbka Komicis (28.06.2021 p.). https://bit.ly/3AAOAjy

Llona, B. (2021). Hoeui ctanaapt 1ISO 45003:2021: kepyBaHHS NCUXO-
couianbHUMK pr3mkaMun Ha poboTi. Haykoso-e8upobHuYuli xypHan "OxopoHa
npaui”.  https://ohoronapraci.kiev.ua/article/socialnij-zahist/novij-standart-iso-/
450032021-keruvanna-psihosocialnimi-rizikami-na-roboti

Act on Working Environment, Health, and Safety in Workplaces
No. 46/1980 (1980/2017). Government of Iceland. https://www.government.is/
library/04-Legislation/Act%20N0%2046%201980%20with%20subsequent%/
20amendments%202018.pdf

Dutch Working Conditions Act. (2007). ArboNed. https://www.arboned.nl/
en/compliance-law/dutch-working-conditions-act

European pact for mental health and well-being. (2008). European
Commission (June 13, 2008). https://health.ec.europa.eu/publications/
european-pact-mental-health-and-well-being_en

Finland Occupational Safety and Health Act (738/2002). (2002).
NATLEX: International Labour Organization. https:/natlex.ilo.org/dyn/natlex2/
r/natlex/fe/details?p3_isn=62320

Global Strategy on Occupational Safety and Health 2024-30 and plan of
action for its implementation. (2023). International Labour Organization
(October 18, 2023). https://www.ilo.org/resource/policy/global-strategy-occu/
pational-safety-and-health

Health Promotion and Disease Prevention Knowledge Gateway. (2021).
European Commission (May 07, 2021). https://knowledge4policy.ec.europa.eu/
health-promotion-knowledge-gateway/work-related-stress_en

ILO Centenary Declaration for the Future of Work. (2019). International
Labour Organization (June 21, 2019). https://www.ilo.org/sites/default/
files/wecmsp5/groups/public/%40ed_norm/%40relconf/documents/meeting/
document/wems_711674.pdf

ISSN 1728-3817

Implemented policies related to work-related stress prevention. (2021).
Health Promotion and Disease Prevention Knowledge Gateway (May 07,
2021). https://knowledge4policy.ec.europa.eu/health-promotion-knowledge-/
gateway/work-related-stress-4_en

Interpretative document on the implementation of Council Directive
89/391/EEC in relation to mental health in the workplace. (2014). European
Commission. https://ec.europa.eu/social/BlobServiet?docld=13880&langld=en&

ISO 45003:2021(en) Occupational health and safety management —
Psychological health and safety at work — Guidelines for managing psychosocial
risks. (2021). https://www.iso.org/obp/ui/#iso:std:is0:45003:ed-1:v1:en

Jespersen, A. H., Hasle, P., & Nielsen, K. T. (2016). The Wicked Char-
acter of Psychosocial Risks: Implications for Regulation. Nordic Journal of
Working Life Studies, 6(3), 23—42. https://doi.org/10.19154/njwls.v6i3.5526

La prévention des risques psychosociaux (RPS). (2024). Ministere du
Travail et de 'Emploi. 23/07/2024. https://travail-emploi.gouv.fr/la-prevention/
-des-risques-psychosociaux-rps

Mental health at work: Policy brief World Health Organization and Inter-
national Labour Organization (September 28, 2022). https://www.ilo.org/
publications/mental-health-work

Policy, law and guidance for psychosocial issues in the workplace: an
EU perspective. (2022). Logo OSHWiki. Latest update: 29/09/2022.
https://oshwiki.osha.europa.eu/en/themes/policy-law-and-guidance-psychosocial/
-issues-workplace-eu-perspective

Resolution on the inclusion of a safe and healthy working environment in
the ILO's framework of fundamental principles and rights at work. (2022). In-
ternational Labour Organization (June 16, 2022). https://www.ilo.org/ilc/
ILCSessions/110/reports/texts-adopted/WCMS_848632/lang--en/index.htm

The SOLVE training package: Integrating health promotion into work-
place OSH policies. (2012). International Labour Organization (April 18,
2012). https://www.ilo.org/resource/training-material/solve-training-package/
-integrating-health-promotion-workplace-osh-policies

Work for a brighter future. (2019). Global Commission on the Future of
Work International Labour Office. ILO, 2019. https://webapps.ilo.org/digital/
guides/en-gb/story/global-commission#intro

Working Environment Act. (2021). Ministry of Employment Consolidated
Act no 2062 of 16 November 2021. https://at.dk/en/regulations/working-/
environment-act/

Workplace Stress: A collective challenge. (2016). Report International
Labour Organization. https://www.ilo.org/safework/info/publications/WCMS_/
466547/lang--en/index.htm

References

Act on Working Environment, Health, and Safety in Workplaces
No. 46/1980 (1980/2017). Government of Iceland. https://www.government.is/
library/04-Legislation/Act%20N0%2046%201980%20with%20subsequent%/
20amendments%202018.pdf

Glizhanska, O. (2023, May 30). Psychological state of Ukrainians during
the war period. Ukrinform [in Ukrainian]. https://www.ukrinform.ua/rubric-/
society/3716026-psihologicnij-stan-ukrainciv-u-voennij-period.html

Guidelines on Mental Health in the Workplace. (2023). International La-
bour Organization, World Health Organization [in  Ukrainian].
https://iris.who.int/bitstream/handle/10665/369584/WHO-EURO-2023-51/
66-44929-68953-ukr.pdf?sequence=1&isAllowed=y

Occupational Safety and Health and the Working Environment
Convention, 1981 No.155. International Labour Organization [in Ukrainian].
https://zakon.rada.gov.ua/laws/show/993_050#Text

Occupational Health Services Convention, 1985 No. 161. International
Labour Organization [in Ukrainian]. https://zakon.rada.gov.ua/laws/
show/993_042#Text

ILO Convention No. 190 and ILO Recommendation No. 206: Summary.
(2019). International Labour Office [in Ukrainian]. https://www.ilo.org/sites/
default/files/wcmsp5/groups/public/%40dgreports/%40gender/documents/
briefingnote/wcms_752224.pdf

ETUC position on the EU Strategic Framework Programme on Occupational
Safety and Health for 2021-2027. (2021). Official website of the Zaporizhzhia
Regional Organization of the Trade Union of Education and Science Workers
of Ukraine (02.11.2021) [in Ukrainian]. https://pon.zp.ua/news/id_1161.html

EU Framework Strategy on Safety and Health at Work 2021-2027
"Safety and Health at Work in the Changing World of Work". (2021). European
Commission (28.06.2021) [in Ukrainian]. https://bit.ly/3AAOAjy

Tsopa, V. (2021). New standard 1SO 45003:2021: managing psychoso-
cial risks at work. Scientific and industrial journal "Labour protection”
[in  Ukrainian].  https://ohoronapraci.kiev.ua/article/socialnij-zahist/novij-/
standart-iso-450032021-keruvanna-psihosocialnimi-rizikami-na-roboti

Dutch Working Conditions Act. (2007). ArboNed. https://www.arboned.nl/
en/compliance-law/dutch-working-conditions-act

European pact for mental health and well-being. (2008). European Com-
mission (June 13, 2008). https://health.ec.europa.eu/publications/european-/
pact-mental-health-and-well-being_en

Finland Occupational Safety and Health Act (738/2002). (2002).
NATLEX: International Labour Organization. https:/natlex.ilo.org/dyn/
natlex2/r/natlex/fe/details?p3_isn=62320

Global Strategy on Occupational Safety and Health 2024-30 and plan of
action for its implementation. (2023). International Labour Organization
(October 18, 2023). https://www.ilo.org/resource/policy/global-strategy-/
occupational-safety-and-health


https://iris.who.int/bitstream/handle/10665/369584/WHO-EURO-2023-5166-44929-68953-ukr.pdf?sequence=1&isAllowed=y
https://iris.who.int/bitstream/handle/10665/369584/WHO-EURO-2023-5166-44929-68953-ukr.pdf?sequence=1&isAllowed=y
https://zakon.rada.gov.ua/laws/show/993_050#Text
https://zakon.rada.gov.ua/laws/show/993_050#Text
https://zakon.rada.gov.ua/laws/show/993_042#Text
https://pon.zp.ua/news/id_1161.html
https://bit.ly/3AA0Ajy
https://health.ec.europa.eu/publications/european-pact-mental-health-and-well-being_en
https://health.ec.europa.eu/publications/european-pact-mental-health-and-well-being_en
https://www.ilo.org/resource/policy/global-strategy-occupational-safety-and-health
https://www.ilo.org/resource/policy/global-strategy-occupational-safety-and-health
https://knowledge4policy.ec.europa.eu/health-promotion-knowledge-gateway/work-related-stress_en
https://knowledge4policy.ec.europa.eu/health-promotion-knowledge-gateway/work-related-stress_en
https://www.ilo.org/sites/default/files/wcmsp5/groups/public/%40ed_norm/%40relconf/documents/meetingdocument/wcms_711674.pdf
https://www.ilo.org/sites/default/files/wcmsp5/groups/public/%40ed_norm/%40relconf/documents/meetingdocument/wcms_711674.pdf
https://www.ilo.org/sites/default/files/wcmsp5/groups/public/%40ed_norm/%40relconf/documents/meetingdocument/wcms_711674.pdf
https://www.iso.org/obp/ui/#iso:std:iso:45003:ed-1:v1:en
https://www.ilo.org/publications/mental-health-work
https://www.ilo.org/publications/mental-health-work
https://www.ilo.org/resource/training-material/solve-training-package-integrating-health-promotion-workplace-osh-policies
https://www.ilo.org/resource/training-material/solve-training-package-integrating-health-promotion-workplace-osh-policies
https://at.dk/en/regulations/working-environment-act/
https://at.dk/en/regulations/working-environment-act/
https://iris.who.int/bitstream/handle/10665/369584/WHO-EURO-2023-5166-44929-68953-ukr.pdf?sequence=1&isAllowed=y
https://iris.who.int/bitstream/handle/10665/369584/WHO-EURO-2023-5166-44929-68953-ukr.pdf?sequence=1&isAllowed=y
https://zakon.rada.gov.ua/laws/show/993_050#Text
https://zakon.rada.gov.ua/laws/show/993_042#Text
https://zakon.rada.gov.ua/laws/show/993_042#Text
https://pon.zp.ua/news/id_1161.html
https://bit.ly/3AA0Ajy
https://www.arboned.nl/en/compliance-law/dutch-working-conditions-act
https://www.arboned.nl/en/compliance-law/dutch-working-conditions-act
https://health.ec.europa.eu/publications/european-pact-mental-health-and-well-being_en
https://health.ec.europa.eu/publications/european-pact-mental-health-and-well-being_en
https://www.ilo.org/resource/policy/global-strategy-occupational-safety-and-health
https://www.ilo.org/resource/policy/global-strategy-occupational-safety-and-health

IOPUONYHI HAYKWU. 2(128)/2024

~ 67 ~

Health Promotion and Disease Prevention Knowledge Gateway. (2021).
European Commission (May 07, 2021). https://knowledge4policy.ec.europa.eu/
health-promotion-knowledge-gateway/work-related-stress_en

ILO Centenary Declaration for the Future of Work. (2019). International
Labour Organization (June 21, 2019). https://www.ilo.org/sites/default/
files/wemsp5/groups/public/%40ed_norm/%40relconf/documents/meeting/
document/wems_711674.pdf

Implemented policies related to work-related stress prevention. (2021).
Health Promotion and Disease Prevention Knowledge Gateway (May 07,
2021). https://knowledge4policy.ec.europa.eu/health-promotion-knowledge-/
gateway/work-related-stress-4_en

Interpretative document on the implementation of Council Directive
89/391/EEC in relation to mental health in the workplace. (2014). European
Commission. https://ec.europa.eu/social/BlobServiet?docld=13880&langld=en&

ISO 45003:2021(en) Occupational health and safety management —
Psychological health and safety at work — Guidelines for managing psychosocial
risks. (2021). https://www.iso.org/obp/ui/#iso:std:is0:45003:ed-1:v1:en

Jespersen, A. H., Hasle, P., & Nielsen, K. T. (2016). The Wicked Character
of Psychosocial Risks: Implications for Regulation. Nordic Journal of Working
Life Studies, 6(3), 23—-42. https://doi.org/10.19154/njwls.v6i3.5526

Prevention of psychosocial risks (RPS). (2024). Ministry of Labour and
Employment. 23/07/2024 [in France]. https://travail-emploi.gouv.fr/la-prevention/
-des-risques-psychosociaux-rps

Mental health at work: Policy brief World Health Organization and Inter-
national Labour Organization (September 28, 2022). https://www.ilo.org/
publications/mental-health-work

Iryna SAKHARUK, PhD (Law), Assoc. Prof.

ORCID ID: 0000-0002-9146-2491

e-mail: sakharuk_iryna@knu.ua

Taras Shevchenko National University of Kyiv, Kyiv, Ukraine

Policy, law and guidance for psychosocial issues in the workplace: an
EU perspective. (2022). Logo OSHWiki. Latest update: 29/09/2022.
https://oshwiki.osha.europa.eu/en/themes/policy-law-and-guidance-psychosocial/
-issues-workplace-eu-perspective

Resolution on the inclusion of a safe and healthy working environment in
the ILO's framework of fundamental principles and rights at work. (2022).
International Labour Organization (June 16, 2022). https://www.ilo.org/ilc/
ILCSessions/110/reports/texts-adopted/WCMS_848632/lang--en/index.htm

The SOLVE training package: Integrating health promotion into work-
place OSH policies. (2012). International Labour Organization (April 18,
2012). https://lwww.ilo.org/resource/training-material/solve-training-package-/
integrating-health-promotion-workplace-osh-policies

Work for a brighter future. (2019). Global Commission on the Future of
Work International Labour Office. ILO, 2019. https://webapps.ilo.org/
digitalguides/en-gb/story/global-commission#intro

Working Environment Act. (2021): Ministry of Employment Consolidated
Act no 2062 of 16 November 2021. https://at.dk/en/regulations/working-/
environment-act/

Workplace Stress: A collective challenge. (2016). Report, International
Labour Organization. https://www.ilo.org/safework/info/publications/WCMS_466/
547lang--en/index.htm

OTpuMaHoO pepgakuieto xypHany /| Received: 30.09.24
NMpopeueHsoBaHo / Revised: 18.10.24
CxsaneHo no apyky / Accepted: 15.11.24

MODERN TRENDS OF LEGAL REGULATION FOR COMBATING PSYCHOSOCIAL RISKS AT WORK:
EXPERIENCE OF THE INTERNATIONAL LABOUR ORGANIZATION AND THE EUROPEAN UNION

Background. The article examines international standards, policies, and practices supporting mental health at the International Labour
Organization (ILO) and the European Union (EU) levels. Protecting workers from psychosocial risks is integral to the right to safe working conditions
and a cornerstone of decent work. However, international standards and policies remain insufficiently specific and effective, with research on the
impact of psychosocial factors on mental health gaining momentum only in the last decade. Considering the mutual influence of workplace conditions
on employees' mental health and vice versa, the workplace can and should become a vital hub for promoting psychological well-being.

Methods. The study employs a range of scientific research methods. The comparative-legal method analyzes ILO and EU regulations gov-
erning workplace safety and health. The dialectical method explores the evolution of combating psychosocial risks and identifies overarching trends.
The formal logical method evaluates the consistency and alignment of international standards with their intended goals.

Results. TheILO and EU acts related to occupational safety and recent strategies aimed at mental health support have been analyzed.
Emphasis is placed on the importance of developing and adopting national programs to strengthen mental health in the workplace, including in
Ukraine. The impact of organizational working conditions, management methods, the absence of violence, workplace safety, and employees' mental
well-being has been determined. The legislation on occupational safety in certain EU member states has been examined, and common features and
trends in the legal regulation of combating psychosocial risks that Ukraine could use to improve its labour legislation have been identified. The
special role of educational activities in promoting a culture of workplace safety and health has been established.

Conclusions. Thecomplexity of addressing psychosocial risks compared to traditional hazards leads to general legislative requirements,
complicating their application and oversight by labour inspections. This underscores the need for further interdisciplinary research in this area.
Despite varying levels of normative regulation, mental health is increasingly regarded at the ILO and EU levels as afundamental aspect of occupational
safety management. The study underscores the need for a unified international legal framework detailing key approaches to understanding psycho-
social factors and implementing measures to mitigate their impact.

Keywords: psychosocial risks, workplace mental health, safe and healthy working conditions, decent work, work-related stress, psycho-
logical well-being, occupational health and safety management
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IAEA NMONITUYHOIO NPEACTABHULTBA
Yy nornapnAX ®PAHLY3bKUX NIBEPANIbHUX ®1NTOCO®IB
HAMPUKIHLUI XVIII - HA MOYATKY XIX CTONITb

BcTyn. focnidxeHo ocobnueocmi ma eeontoyiss noznsidie ¢ppaHyy3bkux nibepansHux ginocogpie HanpukiHyi XVIII — Ha
no4yamky XIX cm. ujodo0 idei nonimu4yHo2o npedcmasHuymea y 38'si3Ky 3 npobsemamukoro cyeepeHimemy Hapody, ceobodu, de-
Mokpamii ma pecny6ikaHcbKO20 yCmporo.

MeTonaw. [ns peanizauyii eusHayeHoi Memu 6ynu eukopucmadi 3a2anbHOHaykoei ma cneyiasibHi Memodu Haykoeozo ni-
3HaHHS, ceped sIKUX aHanimu4Hul, s102iKo-icmopuY4Hull, NopieHsINIbHO-Npasosuli mowo.

Pe3ynbTaTtu. BuceimneHo eHecok E. Cieca e nonimu4yHy meopiro pecny6bnikaHiamy, tioco o6rpyHmyeaHHs op2aHi4H020
38's13Ky MiX cyeepeHimemom Hapody ma nosiimu4Hum npedcmasHUymMeoM i3 MPUHUUNO8UM PO3MeXy8aHHSIM pecrnybiliku ma Oe-
mokpamii. lMokazaHo ocobnueocmi U eidmiHHOCcmMi ModepHoi iHAueidyanbHOi ce0600U 8i0 aHMUYHOI, Posib NPedcmagHUUbLKO20
8psidyeaHHs y 3axucmi nonimu4Hoi ceob600u 8 nibepanbHil dokmpuHi b. KoncmaHna ma 3HayeHHs npobnemu eceenadods b6inbuwo-
cmi 8 noznsdax A. Tokeinsi.

B ucHoBKMU. Y mexax iHmenekmyanbsHoi mpaduuii ppaHyy3bko20 nibepaniamy idest nonimu4Ho20 npedcmasHuymea 6yna
4acmuHor meopii pegosoyitiHo2o pecnybiikaHiamy, Quckypcie cyeepeHimemy, ceo6odu, 3eaxeHoz20 U 8idnogidanbHO20 8psidy-
eaHHs. lMonimu4He npedcmasHuUymMeo ik 6asoea idess ma iHcmumyuyitiHuli MexaHi3m pecny6iku npomucmaenanocs OoOKmpuHam

HeobMexeHo20 HapodHO20 cyeepeHimemy ma npsimoi demokpamit.

KnwouyoBi cnoBa: penpeseHmauyisi, ceobo0a, cyeepeHimem Hapody, pecrnybiika, eMoKpamisi.

BeTyn

IMepedymosu. MoHATTA NpeACTaBHULTBA SK penpes3eH-
Tauii abo BTiNeHHA mMae AaBHIo icTopito. OgHak iHTenekTy-
anbHi BUTOKM Cy4acHOI cucTeMu MNONiTUYHOrO npeacTas-
HMLTBA 5K yCTaneHoi 03Hakn eMOKPaTUYHOIO BpsioyBaHHS,
ska nepegbadvae, wWo obpaHi HapodoM MNpPeACTaBHUKU B
napnameHTi yXBartolTb 3aKOHW 3rigHO i3 YMHHWMMK CTaH-
JapTaMu 3aKOHHOCTI Ta BEpXOBEHCTBa npaea, 6ynu cdop-
MOBaHi y HoBuii byac. Ak JOKTpMHANbHE MOHATTS MNONITUYHOT
inocodii HoBoro 4acy nonitMyHe NpeacTaBHULTBO Mae
cynepeunuBy icTopito KoHuenTyanisauii. KnioyoBuin BHECOK
y OpMyBaHHSA [OOKTPUHM MOMITUYHOrO NpeacTaBHULTBA
3pobunu aHrninceki (gpyra nonosuHa XVII cT), amepukaH-
Cbki Ta dpaHuy3bki mucnuteni (gpyra nonosuHa XVIII —
noyatok XIX cT.). JoKTpnHanbHe 06rpyHTYBaHHS Ta neritu-
MaLisi MOAEPHUX IHCTUTYTIB MOMITUYHOrO NpeacTaBHULTBA
iCTOPMYHO NOB'A3aHI 3 peBOMLINHMMM NpoLecamu, siKi Big-
6yBanuvck B AHrnii, IMiBHiYHIN AMepuui Ta PpaHuii. 3 ornsay
Ha BiOMIHHI MOMITUYHI Ta COUIOKYNbTYPHi KOHTEKCTU, KOH-
uenTtyanisauii NoniTMYHOro npeacraBHULTBA Manu CyTTEBI
HauioHanbHi ocobnueocTi. 3okpema, igeTbcs Npo npobne-
MaTUKy HapOLHOro CyBepeHiTeTy, cBoboan, pecnybniku, siki
BM3HaYanum 3micT QUCKYCin Woao NoniTMYHOro npeacTaBHUL-
TBa. AKmyanbHicmb CTaTTi 3yMOBIieHa NoTpeboto 3AINCHNTH
BCebivHe JocnigkeHHs nornsaaiB opaHUy3bkmx nibepanbHMX
MUCIUTENIB LOAO iAei MoNiTMYHOro NpeacTaBHMLUTBA Y PEBO-
ntouinHy o6y, Wwo He Oyno npegMeTom OKpeMux nyonikawin
B YkpaiHi. Memoro cTaTTi € gocnigkeHHs ocobnueocTen Ta
eBonoLii nornsais dpaHuy3bkmx nibepanbHMx dinocodis
oo iaei noniTm4yHoro npeactaBHULTBa HanpukiHui XVII —
Ha noyaTtky XIX cT. Y 3B'A3Ky i3 UMM 3aBAAHHAMW € aHani3 i
NOPIBHSAHHA TEOPETUYHOIO OCMUCIIEHHSI MPUPOAN MOIiTUY-
HOro NPeACTaBHULITBA, COLianbHOrO NPU3HavYeHHst Ta PyHK-
uin y 3B'a3Ky 3 npobnemaTukol CyBepeHiTeTy Hapoay,
cBoboau, aemokparii Ta pecnybnikaHcbkoro yctpoto. O6'ek-
TOM € MOMiTUYHE NPeACTaBHULTBO SIK CKNaAHWUK EBPONEnchb-
KOi iHTeneKTyanbHOi NoNiTUKO-NPaBoBOi Tpaauuii.

MeToau

[ns peanizauji BU3Ha4yeHoi meTu 6ynu BUKOpUCTaHI 3a-
ranibHOHayKOBi Ta cneujanbHi METOAM HAYKOBOIO Mi3HAHHS,
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cepeq AKMX aHani TUY4HWA, NOTKO-ICTOPUYHWIA, NOPIBHAMNBHO-
npaBoBuWI TOLLO.
PesynbTaTtn
Hosun yac, abo noba MogepHy, — nepiog icTopii, SKun
XapakTepnsyeTbcsl (PyHOAMEHTanbHUMWN  3PYLUEHHAMU B
€BPONENCbKNX CYCMiNbCTBax, SIKi KOPIHHUM YMHOM TpaHC-
hopMyBanu cucTemy couianbHUX IHCTUTYTIB (BKIOYa4ym
NoniTWYHI Ta NPaBoBi), a TAKOX iAEONOriYHI YABNEHHS, LLO iX
NOsICHIOBaNM Ta neritumysBanu. O KIHOYOBUX 3MiH Harne-
XUTb POpPMYBaHHA MoAeni TepuTopianbHOI Aepxasu, a
3rogoM i HauioHanbHoi. POpMyBaHHA Ta Mepexoan Mix
MOZENSAMM MOLEPHOI AepXaBu CyrnpoBOAXYBannCcb CemaH-
TUYHUMW IHHOBALSIMW, TEOPETUYHUMW KOHLIeNTyarnisauisgmu,
3rigHO 3 AKMMK AeprkaBa noyana po3ymiTucs abCcTpakTHO, SK
3HeocobneHnii abo aenepcoHicikoBaHWi iIHCTUTYT. Y Takomy
PO3yMiHHI Aep)KaBa He PO34MHSNachb Hi B NEPCOHi npaBu-
Tens, Hi B Hapogi, a Habyeana BnacHoi cyb'ekTHocTi. dep-
KaBa Bupaxana y BracHii ocobi CUMBOMIYHUIA, NONITUKO-
IOPUAVYHUIA 3B'A30K MiXK npaBuTenem, HapogoM i TepuTo-
pieto. OgHak yHacnigok abCcTpakTHOCTi MOAEPHOrO NMOHATTS
ny6niyHoBNagHOT opraHisauii egHICTb MK TUMKM, XTO npa-
BUTb, | TUMK, KUM YNpaBnsoTb, NoTpebyBana penpeseHTa-
uii, a came BTiNeHHs Hapogy B ocobi nmpaBuTens — Hocis
CyBepeHHOi Bragu. Taka penpeseHTauis Bupaxanacs B
iHCTUTYTax NONITUYHOro NPeACTaBHULITBA.
HoBouacHi BUTOKM KOHLeNTyanisauii NoeaHaHHs 3arany
3 OQMHUYHMM Y MEBHIN IHCTUTYLINHIA €QHOCTI ACKPaBOo BUpa-
XeHi B NoniTu4Hin Teopii Tomaca Mo6ca. AHrninceknii cpino-
cog CTBOpHOBaB MOAEPHE MOMITUYHE MUCIIEHHS, BUKOPUIC-
TOBYIOUM CepPeAHbOBIYHUIA IHCTPYMEHTapin, 30Kkpema HOMi-
HaniaM, 3rigHO 3 sIKUM OO'EKTMBHO iCHYIOTb NULIE OKpEMI
pedi, a 3aranbHi — n1Le SK NOHATTA Y POPMi 3HAKIB UK IMEH,
TOOTO NIOACLKMX YSABIEHb Npo pedi. ToMy 3aranbHe MoXxe
OyTVM penpe3eHTOBaHO — MpPEACTaBIEHO B OAUHWUYHOMY,
TOOTO AepkaBa MOXe BBaXaTuCb 0COOOI0 Ta 0COOUCTICTIO,
O penpes3eHTye cobo 3aranibHe — CYKYMHICTb | €QHICTb
yCix rpomagsH. 3BicHo, opmyna rex est populus (koporb €
Hapon) Gyna BukopuctaHa obcom anst obrpyHTyBaHHS
nepesar abconioTuaMy, ofgHak Baxnueum Byno Te, Wo B
KOHCTpPYKLii nonituyHoro Tina "lesiacdaHa" cmucnosui
© CeBptokoB [leHuk, 2024
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obpa3 i MexaHiamu penpeseHTauii bynu panekumn Big
NPOCTOr0 OTOTOXHEHHS KOHKPETHOro npaBuTens Ta aep-
XaBu. Y Teopii penpe3eHTaTMBHOIo cyBepeHiTeTy [obca
CyBepeH Ta iHOuWBIAMW, SKi MOro YNOBHOBaXylTb Ha npeg-
CTaBHULITBO BCiX i KOXXHOrO, yTBOPIOOTL 0COBNMBY CKNaaHo-
CKOHCTPYMOBaHy €AHICTb, "peanbHicTb" Kol cchopmoBaHa
opuaAnNYHUMK dikuigmy. Baxnvnea ponb NoniTM4HOro npea-
cTaBHMUTBa Yy HoBMI 4ac noB'a3aHa TakoX i3 TUM, LO
OCHOBHOI O3HAaKOK Ta CYTHICHMM CMUCIIOM CyBEpEeHiTeTy
CTae 3akoHodaBya QfianbHICTb, 3 SKOI NOXO4MTb peluTa
NOBHOBaXeHb NpasmTens. 3a Fo6com, cyBepeHiTeT BUSABNSA-
€TbCH B 3aKOHIi, KU € "NPecKpUnTUBHUM BIIagHUM pilLeH-
HAM, 3BiflbHEHUM Bi 30BHILLUHIX OLIHOK LLOAO MOro Cymic-
HocTi 3i cnpaBegnueicTio" (Cesptokos, 2018, c. 75).

Y ®paHuii go pesontouii 1789 poky noBHOTa MOHapXiy-
HOro CyBepeHiTeTy nonsarana Hacamnepeg y TOMy, LWO
KOpOJo Hanexana HesanexHa 1 HenoginbHa 3akoHoAaB4a
BNaga, a Hauis, 3a TBepaxeHHam Jyi XV, byna "dopmoto
noro BnacHoro Tina" (Mepe, Xepap, 2003, c. 67). 3 nepe-
MOrOK PeBONIOLi Bi4HOBIOKTLCA Ta MPUHLMMOBO 3MiHIO-
I0TbCA CNOCOGM NOMITUYHOrO MpeacTaBHULTBA, YTBEPAXY-
HOTbCS HOBI KOHLLeNUii cycninbCcTBa N Hauii. "Yxe He nwnocs
npo NpeacTaBHMLTBO YaCTUH cycninbcTtBa abo okpemux
notpeb nepep BULLOKO iHCTaHLI€ED (Koponem), ane ckopille
NpPo BMPaXeHHs Yepes3 NpefCcTaBHULTBO BOMi Hauii. Takum
YMHOM, NpeacTaBHULbKE TiNO Haginsie ronocoM He barato-
MaHITHICTb BOMiHb Pi3HUX CTaHiB, ane €auHy BOM Hauii.
Tomy MaeTbca Npo NPeAcTaBHUUTBO MOMITUYHOI egHOCTI"
(Duso, Giuseppe, 2003, p. 3).

ABTOpPOM PEBOMIOLIMHOI Teopii MONITUYHOro NpeacTas-
HuutBa OyB Emanyenb->Kosed Ciec. [Norogxytounce i3
Pycco wopo npupoamn Hauii, inocodcbkoro o6rpyHTy-
BaHHA ii nonituyHoro Tina, Ciec NpUHLMMNOBO PO3XOAUBCS i3
XeHeBCbkUM dhinocodom LWoao igei noniTm4Horo npeacra-
BHMUTBA. Tak camo BiH BigkuaaB LiHHICTb YECHOT (BaXnu-
BOrO CKNagHWKa HEOPWMMCHLKOI iHTEeneKkTyanbHOI TpaawuLuii)
yepes Te, LU0 BOHA € 3aCTapiroko i He y3rooXyeTbCsi 3 peanisimm
cyyacHoro "TopriBenbHOro cycninbcrea". Y nigrpyHTi Takoro
CyCninbCTBa MOKMageHO MOTMBALi0 €KOHOMiIYHOro Aobpo-
OyTy, a He rPOMafAHCBKUX YECHOT, siKi BKIYaTb y cebe
notpeby ocobUCTOi NONITUYHOI YYacTi y BUPILLEHHI 3aranb-
Hux cnpaB. [lepeBaxHa O6inbliCcTe YNeEHIB cycninbcTBa
3anyyeHa y BUpobHMLTBI 6nar i nocnyr, npouecax ooMiHy,
OTXXe, BOHM NoTpebytoTb (haxoBoro ¥ BiANOBiAaNbHOro noni-
TUYHOrO NpeAcTaBHULUTBA CYCMiNbHUX iHTEpeciB. |HCTUTYT
NONITUYHOTO MNpPeACTaBHMUTBA MOXOAUTb 3i  CKIagHOro
noginy npadi, Ha akomy nobygosaHe cycninbcTBO. lNpea-
CTaBHMKWM Haujii NOBMHHI 3a AOMOMOrOH 3aKOHIB ycyBaTu
OUCKpUMiHaUito, 36inbluyBaT KOHKypeHUito, csobogy W
[obpobyT nogeni. CBoboaa o3Hayana rapaHToBaHy 3ako-
HOM MOXNWBICTb OiiTW, BiNlbHO KOPUCTYBaTUCH Ta PO3Mo-
psaXaTucsa BNacHICTHo.

3akoHoaaB4Ye BUpPaXeHHs 3ararnbHoi Boni 6e3 Bubopis €
HemoxnueuM, ane Ciec npeacTaBHULBKY CUCTEMY MpaB-
NiHHA BBaXXaB 03HAKOI0 He AeMoKpaTii, a pecnybniku, i npuH-
LMMOBO X PO3pi3HAB. Y cBOeMy OauyeHHi gemokparTii Ak
Hacamnepen ¢opmu 6e3nocepenHbOro HapodoBnaaaa Ta
pecny6nikm sik CUCTEMM KOHCTUTYLIAHOTO MOMiTU4HOro
npeacTaBHMLTBA BiH comnigapu3yBaBcs 3 amMepukaHUeM
Oxenmcom MegicoHom.

Pecny6nika morna maTw pi3Hi opmu, ane ix o6'egHyBaB
npuHUMn gyaniamy, abo noagiiHocTi Bnaan. BepxoBeHcTBO
BNagu Hauii 6yno ii npupogHum npasom. OgHak BoHa ob'e-
KTMBHO noTpeOyBana penpeseHTauil B iHCTUTYTI, Ha SKUIA
YMOBHO MNEpPeHOCMTbCA MpaBo MpeacTaBnsaTM  Hauilo
3aranom. Lle osHavae, Wwo Hauis mae ycTtaHoBdy Bnagy
(pouvoir constituant), Wo  cTaHOBUTb OCHOBHUM 3MICT il
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CyBepeHiTeTy, 3a [AOMNOMOrol SIKOI 3anpoBaXyeTbCs MO-
xigHa Braga (pouvoirs constitues). MNpuaHaveHHs 3acHoBa-
HOi BNagun nonsrae B ToMy, Wo6 yxsanutn KoHcTutyito —
OOKyMeHTapHy chopmy cycninbHoro gorosopy — i 3abesne-
4nTU PYHKLIOHYBaHHA NpaBonopsaky BignoBiAHO [0 YWH-
HOro 3akoHogaecTBa. [Mpy LbOMY NO3UTUBHE NPaBO BKIHO-
Yyac B cebe HU3KY yHAAMEHTanbHUX 3aKoHiB, SKi
CTOCYIOTbCHA OpraHisauii Ta (PyHKUii 3aKOHOAaBYOil, BUKO-
HaByol i cygosoi Bnagu. Lli HopMn He MoXyTb nepernsga-
TWUCb OpraHaMu yCTaHOBIEHOI Bfiaau, TOMY LLIO BBaXaeTbCs,
LLIO BOHM NnoxoaaTb 6e3nocepeHbO BiA BMagu yCTaHOBYOI.
BogHouac cama Hauisi XXOAHUMU NO3UTUBHUMM NPUMNMCaMMU,
OKpiM HOPM NPWPOAHOro npaea, He 3B'A3yeTbCs. | B pasi
notpebu Hauiga cama no cobi MOXxe HEeCTPUMHO LisATh NoB3
IHCTUTYLIMHNX | NpoueaypHUX obmexeHb. MNpy Lpomy Bax-
nmBo 3a3Haunmtu, wo Ciec, Ha BigmiHy Big Pycco 3 oro
MeTadi3nyHOI 3aranbHOK Bonet, Bbavae y Hauii Hacam-
nepes NpaBoBY €AHICTb, MpMpoda KO 3yMOBeHa npupos-
HUMMW NpaBamu iHAMBIAIB.

OT1xe, Baxxnueum BHeckoMm E. Cieca y nonitTnyHy Teopito
pecny6bnikaHiamy 6yno obrpyHTyBaHHSA OpraHiyHOro 3B's3Ky
MiX CyBE€PEHITETOM Hauii Ta NoNiTUYHUM NPeACTaBHULTBOM.
BiH cdopmynioBaB cyyacHu nNpuvHUMN NpeacTaBHULTBA,
3rigHO 3 SKUM 3aranbHa Bons HaLil BUpaXKaeTbCs He yepes
6e3nocepenHo NOMITUYHY y4acTb rPOMafsiH, a Yepes 3aKo-
HOOABCTBO, siKe yXBantoeTbCa genytaTtaMu, LWo MalTb CTa-
TYC NpPeAcTaBHUKIB YCi€l Hauil, a He KOHKpeTHOI rpynu
BMOOpPLUIB. 3 METOK YHUKHEHHSI 3MOBXMBaHb BNazo 3 6oky
HapoaHux npeacTaBHukiB Ciec 3anponoHyBaB 3anpoBa-
OXXEHHS CYCMiNbHOro KOHTPOO 3a 3MIiCTOM 3aKOHOAaBCTBa
oo signosigHocTi KoHCTUTYLII.

[na ogHOro 3 OCHOBOMOMOXHWKIB KnacuyHoro nidepa-
niamy BeHxamiHa KoHcTaHa romnoBHOH TEMOK pO3dyMmiB
3aBxaun byna cesobopa. Y KoHTeKCTi npobnemaTuku 36epe-
XEHHs | rapaHTii cBob6oam ocobucTocTi Ta hopMyBaHHSA
BifIbHOrO CycninbCTBa 3arafnioMm BiH NPUAINSAB 3HayHy yBary
Y3rof)keHHto nibepanbHUX NPUHUMMIB 3 AEeMOKPaTU4HUMMU
3acagjamu noctpeBontouinHoi PpaHuii. 3acagHnumMm npuH-
LMMOM, Ha OCHOBi SKOro CTBOPKOBABCH KOHCTUTYLNHWN
obpa3 pepxaBu, OyB HapogHun cyBepeHiTeT. [MpuHuun
Hapo4HOro cyBepeHiTeTy B iHTepnpeTauii XXaH Xaka Pycco,
3 ogHoro 60Ky, HagaBaB NeriTMMHY OCHOBY ANl MOEAHAHHS
pecny6nikaHcbkoi Moaeni 3 AeMokpaTielo, a 3 iHwWoro, —
YSIBNEHHA Npo abCOMTHUIA | HEeMmorpilnMuMn xapakrep
CyBepeHiTeTy Hapogy CTaHOBUNO 3arposy fK Afisi cCamoro
Hapoay, Tak i Ans iHguBigyanbHuUx ceobop 3okpema. He
CcTaBna4mM nig cymHiB cam npuHumn, b. KoHcTaH 3anepeuy-
BaB HEOOMEXEHICTb CyBepeHiTeTy Hapoay. Bipa B Te, wwo
nepeHeceHHs BCi€i NOBHOTY Briaau BiJ MEPCOHU CNaaKoBOro
KOpOIsi Ha KONEKTUBHY 0COBY — Hapopa, HeoaAMIHHO y6esne-
YUTb | 3BINbHUTL rPOMaasH, € XMBHoto. Y TBopi "Mpo NpuH-
LMNM NONITMKKW, 3aCTOCOBaHi [0 KOXHOrO npaeniHHA" BiH
3acTepiraB, WO "abCTpakTHE BW3HAHHS CyBEpEHITETY
Hapoay >XOAHUM YMHOM He 36inbwye cymy cBobop iHAMBI-
AiB, i AKLLIO HagaTW CyBEPEHITETY LUMPOTK, SIKOI BiH HE NMOBU-
HEeH maTtu, To cBoboga moxe OyTM BTpayeHa Bcynepey
LUbOMY MNPVHUMMY 4YM HaBiTb 3aBasku nomy" (Constant.
Principles of Politics..., p. 175).

CBobopa, y LUMPOKOMY CEHCi CroBa, BKMo4akoun 6es-
neky, 3anexuTb He Big TOro, KOMy HaneXxuTb CyBepeHiTeT —
BEPXOBHA Bnaja, a Big obcsry uiei Bnaam 1a KOHTPOMo 3a
Heto. CyBepeHiTeT, He3anexHo Big KOHKpPeTHOI dopmu
npaeniHHA (MOHapxii, apucTokparTii, AemMokparii), 3aBxau
Mae 6yt oOMexeHUM i BigHOCHUM. KOHCTaH KpUTUKYE KOH-
uenuito Pycco, 3rigHo i akoto, BHAcnigok CycnifibHOro goro-
BOpPY, iHAMBIO MOBHICTIO MiQNOPSAKOBYETLCA CYCMINbCTBY.
BiH 3anepeyye Te3an npo Te, WO CyBEpeH HiKonu He
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3aBdacTb LWIKOAW rpomagsHaMm. 3aranbHa BOMs He Mae
cynepeunTu npupoai iHauvsigie, iHAMBIOyanbHUM npasam,
nparHeHHI0 aBTOHOMHOIO iCHYBaHHsi ocobuctocTi. Y cyBe-
peHITeTy ICHYIOTb MeXi, SIKi BU3Ha4YalTbLCA NPUPOAHUM npa-
BOM i MaloTb ByTK 3akpinneHi B 3akoHoaaBcTBi. HixTo 3 Tux,
XTO MpuBRacHWB cobi CyBepeHiTeT, He Mae npaBOBKX
nigctaB BU3HaBaTW CnpaBednMBUM i NEriTMMHUM Te, Lo
TakMMm, no cyTi, ByTM He mMoxe. Y camoro Hapogy Hemae
npaea kapaTu KO4HOro HEBNHYBATOrO, Ha3mBaTy 6e3 3aKoH-
HMX MiACTaB BUHHUM XOAHOr0 06BUHYBaY4YeHOro, TOMy Hapog
He MOXe YMOBHOBaXWTW XOOHy ocoby Ha Taki aji. Biano-
BigHO, OyAb-sKMIA Oep)KaBHUIA OpraH, SIKMn NocunaeTbest Ha
BOMO Hapoay W yTUCKae npaea Ta cBoboAW, YMHUTL He3a-
KOHHO 1 y3ypnye Bnagy. [Jo npas, siki CyKynHo yTBOPIOIOTb
npuBaTHy cdepy, 3axuLleHy Big nybniyHoBnagHoOro BTpy-
YaHHA, HanexaTtb cBoboga 0cOoBMCTOCTi, COBICTI, OyMKW,
npecu, NpuMBaTHOI BNAacHOCTI, 3axucT Big cBaBinns. Ceo-
6oaa nepegbayae NpaBoO KOXHOMO NiAKOPSATUCS NULLIE 3aKO-
HaMm, He nignsratu CBaBiNbHOMY apeLuTy; MpaBo BWCIOB-
noBaTK CBOK AyMKY, 06upaTtu cobi BuA AisnbHOCTI, po3nopsi-
[pKaTuUCA BMACHICTIO, HABITb 3MTOBXMBAKOYM HELO, BiNlbHO nepe-
cyBaTucs; npaBo ob'eAHyBaTUCA 3 iHWWMMK iHOMBIOAMKU 3a
CninNbHMMKU iHTEpecamu; NpaBO BMMMBATU Ha 34iNCHEHHS
BNagu LUMASIXOM MNPU3HAYEeHHs1 YMHOBHWKIB abo npepncras-
HUUTBa, NeTUUiRn, 3anuTiB, sIKi BNaga Mae BpaxoByBaTu. Taki
BMOM MpaB BUpaxarTb Hacamnepen ceobogy ocobucTocTi,
sika noTpebye aBTOHOMII Ta HEBTpy4YaHHs, a He cBoboau
aKTUBHOT NOMITUYHOT yyacTi.

DdpaHuy3bkuii innocod NPUHLMNOBO PO3MEXYBaB aHTU-
YHe N cyyacHe po3yMmiHHA cBoboaw, Lo cTano dyHaameH-
TOM WOro JOKTpuHM nibepaniamy. B ony6nikoBaHi nekuii
"Mpo cBoboay AaBHiX NOPIBHAHO 3i CBOOO4OH HOBMX Hapo-
niB" BiH ykasyBaB Ha Te, L0 "CnpaBXHs cyyacHa csoboaa €
iHouBigyanbHot cBoboaot, a nonitnyHa ceobopa € ii ra-
paHTieto" (Constant. The Liberty of the Ancients..., p. 323).
Ceoboaa gaBHix ntogevt Oyna BUKIMIOYHO NOMITUYHOMK, siKa
3BOAMMNachb 0O aKTMBHOI Ta MOCTINHOI y4acTi B 3ararnbHuX
cnpaBax. OcobucTictb nepebyBana nig HarNsagoM i He mana
csoboau aymku, He Byna BinbHa y BUOOpI 3aHATL Ta penirii.
HaTomicTe cy4acHi niogm GinbLie uiHyioTb NpuBaTHY Hesa-
NEXHICTb | HauineHi Ha peanisauito BMacHWX iHTEpeciB.
MpaBo y4acTi y copmyBaHHi AepxaBHOI BNaaw, il 3ainic-
HEHHS1 Ta KOHTPOMIO € MnoxigHMMK Big ocobucToi ceoboau.
Be3 noniTnyHoi cBo6oaN 30CepemKeHICTb Ha BNAcHMX cnpa-
Bax MOXe MONerwuTu 3rnoBXuBaHHA Bnagot 3 6oky ii
HociiB. OgHak OinbwicTb nNogen He roToBi MOCTYNUTUCH
NPVBaTHOK HE3aNeXHICTI0 3apagn NONITUYHOI AiSnbHOCTI.
Tomy cy4yacHe cycninbCTBO noTpebye npeacTaBHULBKOT
cMcTeMM BpsAAyBaHHSA, NPU3HaAYeHHAM sKkoi Mae byTun yxsa-
NEHHSs 3aKOHIB. 3aKOHOTBOPYICTb NPeACTaBHULBKOTO OpraHy
He e abcontoTHo Ta HeobmexeHow. Ha aymky KoHcTaHa,
rpoMagsiHu 3060B's13aHi NiaNopsaKOBYBATUCS 3aKOHY, SKLLO
BiH yXBaneHuWn neriTMMHMM OpraHoM i Mae cnpaBeanuBi
Mexi. [lo HecnpaBeOnMBMX 3aKOHIB BiH BiQHOCMB Ti, SKi
MalTb 3BOPOTHY fito, cynepeyaTb Mopani, CMOoHyKalTb
rpomMaasiH AOHOCUTU OAMH Ha OAHOro, pobnsaATb rpomaasiH
Bi4NOBiAaNbHNMK He 3a BMNacHi Aii Towo. KoHcTaH ycBigom-
noBaB HeGe3neky HeoOMeXeHoro npaeniHHA: "AKWo He
BUCTaBUTU MeXi NpeACTaBHULBLKOI Bnagun, To AenytaTu Big
Hapofy CTaHyTb He 3axucHuWkamu cBoboam, ane kaHouaa-
TaMu B TUPaHW; KoMK X TMpaHis BCTaHOBMUIIAcsl, BOHA MOXe
OyTn Ginbll XaxnuBOK Yepe3 Te, WO KiNbKiCTb TUpaHiB
BenunyesHa. 3a [OepXkaBHOrO YCTPOK, YACTUHOK SIKOro
BUCTYMNa€ HalioHanbHe NPeACTaBHUUTBO, HaLisi € BiflbHO
nuwe Toai, Konu nepeg ii AenytataMmy nocTaerieHa CTpuUmy-
BanbHa cuna" (Constant. Principles of Politics..., p. 195).
Omxe, dinocodpis nibepaniamy BeHxamiHa KoHcTaHa rpyH-
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TYETbCS Ha YABMEHHSAX Npo ocobucTy cBoboay, sika He nuLle
NPUWHLMMNOBO BiAPI3HAE Cy4yacHi MOMy Hapoaw Bif HapoAiB
OaBHiX, ane W noknageHa B OCHOBY PO3MEXYBaHHS MiX
CycninbCTBOM i Aepxasoto. [loniTmyHe npeacTaBHUUTBO,
sIke Ma€e rapaHTyBaTu BiAHOCHY HE3amneXHiCTb rpomMajsH, 3
opaHoro 6oky, nepefbayae y4acTb rpoMagsH y noniTn4HoOMy
XWTTI, 3 iHLWIOro, — Haae MOXINUBICTb YHMKATM Takol yyacTi,
TOOTO y3aKoHI0E chepy NPUBATHOI aBTOHOMIT.

Y nocTtpeontouinHnin yac Anekcic e TOKBifNb 3BepHYB
yBary Ha Kro4yoBy Npobnemy Hespinux gemokparii — BiacyT-
HicTb GanaHcy Mix piBHicTIO Ta cBobogot. [ocnimxyoum
deHoMeH macoBoi AgeMokpartii, nogibHo oo b. KoHctaHa, BiH
BUSIBNSAB 3arpo3u Ans iHavBigyanbHoi cBo60au, Lo iCHYHOTb
Yy OEeMOKpaTUYHUX pexumax, SiKi NporoniowyoTs NpUHUMUN
HapOAHOro CyBepeHITeTY.

CamoBpsilyBaHHA Yy MOEAHaHHI 3 MapraMeHTCbKUM
NpeacTaBHULTBOM, HE3anexHOK CyaoBOK Bnazot, 36a-
NaHCOBaHWM pO3NOAINoOM Braau BUCTYMalOTb iHCTUTYLiN-
HUMMW FapaHTIAMK NPOTU agMiHICTpaTMBHOI LeHTpanisadii,
sIka BiA3HAYaETbCs 30CEpPEeKEHHAM YMNpaBmiHHA B pyKax
YMHOBHWKIB, ab0 KOHLEHTpaLielo ypsaoBoi Bagn B 3aKOHO-
AaBunx opraHax. HebeaneyHow ons gemokparii € i noBHe
NignopsiAKyBaHHA 3akOHOOABYOI BNaguv BOMEBUSIBIIEHHIO
macu BubopuiB. lgeTbcs npo "TupaHito 6inbLocTi", HeCcTpu-
MHY Ta 3apo3yMifny macy, sika YMHUTb CBaBIiNbHUIA BNMB Ha
npeacTaBHYKIB AepxXaBHOi Bnagu. 3rybHe BceBnaaas Mox-
nvBe 3a YMOBW, KONU CyBEPEHITET HApOoay He 0OMeXyeTbCA
3aKOHaMK, a caM Hapogf cakpani3yeTbcs noaidbHo o Bnaauv
koponis. [lymka npo Te, Lo Hapo SIK TakUi 3aBXau npasui,
a NoOMUMATUCHA MOXYTb NULLIE NOrO NPEeACTaBHUKU, € XMOHO
Ta Hebe3neyHow. CycninbCcTBO € 06'e¢AHaHHAM iHOMBIAIB,
AKUM Big NPUPOAM BNacTMBi Bagu N NOPOKU, SIKi 3 YTBOPEH-
HAM acouiauii He 3HMKaTb. YceBnaaas GinbLocTi Npu3Bo-
OUTb 00 HEeMnocnioBHOI Ta HEKOMMETEHTHOI 3aKoHOA4aBYOl
noniTvkn, nopywye pisHoBary Brnagn. OCHOBHOK 1Oro
ineeto Gyno Te, Lo i Yacu MacoBUX AEMOKpaTIiii i KpalHbLOro
iHOMBIQYyaniaMy 3anopykol MPOTU TUPaHIYHOro MaHyBaHHS
Mag€ CTaTu JOCArHYTMI GanaHc Mixx piBHICTIO Ta cBO60A0H0.

[unckycisi i BUCHOBKM

Cepeq YvHHMKIB, AKi 3yMOBIIOIOTL IMMOOKY KpU3y cyyac-
Hoi nibepanbHOi Aemokparii, CyTTEBY ponb Bigirpae 3poc-
TaHHA nonymniaMy, HEBIO'EMHUM CKNagHUKOM $IKOTO €
npobnema npegcTtaBHUUTBA. [MUTaHHA CUMBOMIYHOI Ta
iHCTUTYLiAHOT penpe3eHTaii 6ynu BKpan roctpymm 'y 4acu
®dpaHuy3bKoi peBoniouii, KOnM MoaepHe HauiETBOPEHHS
CyNpOBOAXKYBanNoCb MNepexogoM Bi, MOHApPXiYHOro Ao
HapoAHOro cyeepeHiTeTy. [ns dpaHuy3bkux nidepanbHuX
MUCIIMTENIB igdes NoniTMYHOro NpeAcTaBHULTBA BUpOCTana
3 ANCKypcy cBoboaum, a came 3 ysiBreHb NMpo Te, WO MoAepHe
CyCninbCTBO CNMPAETLCS HA PO3YMiHHSA CBOGOAM, siKe NPUH-
LMMNOBO BIiAPI3HAETbCA Big aHTU4YHMX igeanis. B ocHoBy
niGepanbHoi Teopii NoONiTMYHOro NpeacTaBHULTBA MNOKMa-
OEHO PpO3MexyBaHHs npuBaTHOi Ta nybniyHoi cdep,
BiOKpEMIEHHA Big 6es3nocepeaHboi AemokparTii. [loni-
TWYHE NpeACTaBHMLTBO, 3 0AHOro 6oKy, nepefbadae yyactb
rpoMagsiH y noniTUYHOMY XWTTIi, 3 iHLWOro, Hagae MOoXIu-
BiCTb YHMKaTW Takoi y4yacTi, To6TO y3akoHie cdepy npwu-
BaTHOI aBToOHOMIi. MapaHTii ocobucToi cBoGoam i aBTOHOMIT
noTpebyoTb  KOHCTUTYLAHOTO  OOMEXEHHs  MpuHUMNYy
HapOAHOro CyBepeHiTeTy Ta BOAHOYAC Ai€BUMX MeXaHi3MiB
CYyCMiNbHOro KOHTPOM 3a iIHCTUTYTaMW NPELACTABHULILKOTO
BpsiflyBaHHSA. IHCTUTYUIMHMMK rapaHTiasMuM  BUCTYNaloTb
noain Bnaau, SKUA Mae Ha MeTi 3axucT cBoboau uepes
3abe3neyeHHsl BPiBHOBAaXXEHHS MyOMiYHOBMAAHUX iHCTUTY-
i, OpraHy KOHCTUTYLIIHOrO HOPMOKOHTPOSTH0. DpaHLy3bKi
nibepanbHi ginocodn (3okpema E. Ciec T1a A. TokBinb)
HaJaBanu CYTTEBOrO 3HaYeHHS rpPoMaAcbkum dopmam i
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3acobam BMMvBY Ha LisnNbHICTb OpraHiB AepXaBHOI Bragn
Ta KOHTPOJIO 3a HMMU, 30Kpema BinbHil Npeci, 3ibpaHHaMm,
netuuiam Towo. Cami no cobi rapaHTii He ybe3ne4yoTb Big
iMOBIpHUX 3MOBXMBaHb Brafolo, ane npusHayeHi ycknaa-
HATU MOXINUBICTb NPUBMACHEHHS MpaBnsyYuM cyb'ekToM
CyBEpPEHHOI BONi Hapody, NepeTBOPEHHSA NOBHOBAaXeHb Ha
BnacHi 6e3mexHi npaBa Yepe3 MexaHi3Mu penpeseHTadii.
Y cydacHux HenibepanbHux i kBasinibepanbHUX NONITUYHMX
pexumax MNoHATTA pecnybnikv, aemokparii, HapogHoro
CyBEepeHiTeTy, NoniTnyHoi ceoboam He matoTb abo BTpaya-
I0Tb CYTHICHUA CMUCIIOBUI 3B'A30K 3 iHOMBIAYaNbHUMU CBO-
6ogamu, rapaHTiamm peanisadii, ocobucToi aBTOHOMII Ta
HeJOTOPKAHHOCTI, WO Mae Hacnigkom 3miHy (aedopmalliio)
iHCTUTYTIB NOMITUYHOrO NpeaCcTaBHMLTBA.
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THE IDEA OF POLITICAL REPRESENTATION IN THE VIEWS OF FRENCH LIBERAL PHILOSOPHERS
AT THE END OF THE 18TH AND THE BEGINNING OF THE 19TH CENTURIES

Background. The features and evolution of the views of French liberal philosophers at the end of the XVIII and the beginning of the
XIX centuries regarding the idea of political representation in connection with the issues of people's sovereignty, freedom, democracy and the
republican system is studied.

Methods. Torealize the defined goal, general scientific and special methods of scientific knowledge were used, including analytical, logical-
historical, comparative-legal, etc.

Results. The contribution of E. Siyes to the political theory of republicanism, his substantiation of the organic connection between the
sovereignty of the people and political representation with the fundamental distinction between the republic and democracy is highlighted. The
features and differences of modern individual liberty from ancient liberty and the role of representative governance for the protection of political
freedom in the liberal doctrine of B. Constant and the significance of the problem of majority omnipotence in the views of A. Tocqueville are shown.

Conclusions. Within the intellectual tradition of French liberalism, the idea of political representation was part of the theory of revolution-
ary republicanism, discourses of sovereignty, freedom, balanced and responsible governance. Political representation as the basic idea and
institutional mechanism of the republic was opposed to the doctrines of unlimited popular sovereignty and direct democracy.

Keywords: representation, freedom, people's sovereignty, republic, democracy.
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KOHLIENLIA KHMKKOBOIO BONOAIHHA NPU BIHAUKALII MAMHA

Bctyn. OcmaHHim yacom y cydosy npakmuky YkpaiHu BepxoeHum Cydom yeedeHO KOHUenuyiro KHUXKo8020 80/100iHHS, sIKa
icmomHo 3miHtoe nonepedHLo icHyroYuli Nidxid eusHa4YeHHs Kpumepiro HasseHocmi 8 0cobu 80s100iHHS HepyxomMum maliHoM. Take
HoeoeeedeHHsI UKJIUKAE sIK NiOMPUMKY, mak i Kpumuky 3 60Ky npaeo3Haeyie. 3aKOHOMIPHO 8UHUKae nompeba eusHayumucho i3
doyinbHicmo makux 3MmiH, 3'sscyeamu ix npaeoesi umoku U npuYyuHU ma, 8ionoeidHo, 30ilicHUMu 0551 Yb020 KPUMUYHUU aHanis3.

MeTtoau. [nsa docsizHeHHs1 Mmemu OOCiGXeHHsI eUKOpucmaHo maki Memodu, siKk ¢hopmasnibHO-102i4HuUl, dianekmuyHul,
nopigHsAIbHUU.

Pe3ynbTaTun. 3asHavyeHo, wo, Ha 8idMiHy ei0 mpaduuyiliHo2o nidxody, Kkonu npu po32nsdi cnpae w000 eiHOuUkauyii maliHa
80s100iHHS1 HUM 8U3Ha4Yasloch 8UKJ/TOYHO Ha nidcmasi ghakmy ¢hiau4HO20 ympumaHHs pedi, y Ho8ill KOHYenyii KHUXXKo80o20 80J10-
OiHHs1 80/100iHHSI HEPYXOMUM MaliHOM Moxe 6ymu niomeepoxeHe ¢hakmom GeprkagHoi peecmpauii npaea Ha ye MaliHO 8 ycmaHo-
8/1eHOMY 3aKOHOM MOPSIOKY.

3miHa nonepedHbOI KOHYenyii eiHOuUKayii MaliHa 3aKOHOMIPHO 3MiHuUJsIa NMPaso3acmMoco8Hy NMpPakmMuky po3ansady uiei kameaopii
cydoeux cnipae. Y cumyauil, Kosnu, Hanpuksad, npaeo enacHocmi 3apeecmpoeaHo 3a rnosusavyem, a de-¢ghakmo eosiodinbyem mMaliHa
€ sidnoeiday, BepxoeHuli Cyd ebavae HasieXXHUM crnocobom 3axucmy He eiHOUKauyiliHuli mo3oe, sik ye 6ys1o paHiwe, a HecamopHul
o308, OCKinbKU HasieHicmb 3arnucy e dep)xasHoMy peecmpi ceid4umb, Ha OyMKy cydy, W0 80s100iHHSI MaliIHOM He MoPyWeHO.

Taka 3miHa napaduamu mae pi3Hi HacliOKu e NpPaso3acmocoeHill Npakmuyi, 30Kkpema Yyepe3 me, W0 Ha He2amopHul MNo3o0e, 3a
eucHoekoMm BepxoeHoz20 Cydy, no3oeHa 0asHicmb He nMowuproemsncsi, modi sik Ha eiHOUKauiliHull Mo30e — Haernaku.

BucHoBkU. KoHuyenuisi KHU)XKO8020 80s100iHHS1 Higestoe 8iOMiHHOCMI MiX 8iHOUKayiliHUM i HecamopHUM no3oeamu. BoHa
He 6a3yembCs Ha sIKilicb KOHKPemHili HoOpMi 3aKOHY, a € 8ifIbHor i GOKMpuUHaibHO iHmepnpemauyiero BepxoeHum Cydom yuei-
JIbHO20 3aKoOHoGaecmea, sikuli, OKpiM iHWo20, He 83518 30 ye8azu, w,o 8 [epxxasHoOMy peecmpi pe4yosux npae Ha Hepyxome mMaliHO
3a 3aKoHOM ¢hikcyrombcs1 peqoei npaea ocobu Ha make MaliHO, a He ¢hakm peasibHO20 80/100iHHSI HUM.

Knw4yoBi cnoBa: koHyenuyist KHUXKO8020 80s100iHHS, 80J100iHHS1 MaliHOM, 8iHOUKauiliHull Mo3oe, HecamopHuli No3oe, dep-

JKaeHa peecmpauisi pe4oeux npae.

BeTtyn

AkmyanbHicmb docnidxeHHsi. OCTaHHIM Yacom npu
po3rnsaai cnpaB Woao BUTpPeOyBaHHS MaiHa i3 YyXoro
HEe3aKOHHOrO BOMOAIHHSA Yepes BiHamKauito Bepxosruin Cyg
3anpoBagmnB HOBI NiAX0AM, WO ICTOTHO 3MiHUMM Hanpaubo-
BaHi paHille Cy[oBOK MaHKoK anropuTMKU OLHIOBaHHS
hakTnyHMX 06CTaBMH NPV BUPILLEHHI Takux npuBaTHOMpa-
BOBUX CMOpPiB i 3aKOHOMIPHO BWKMMKanNuW nogekyan nia-
TPUMKY, @ iHOAj N KPUTUKY Cepef NPaBO3HaBLiB.

OunHamMiky nepeocMmncneHHs B CydoOBi nNpakTuui none-
penHix nigxoais BENMKOK MipOK0 3a4a€ HayKOBUI CKITAOHNIK,
nocuneHun, 3okpema, Tum, Wwo B6araTto cynais BepxoBHoro
Cyny 3a cBOIM MWHYNMM [OCBiJOM € HayKOBLSAMMU, SIKUM
anpiopi 6rm3bki JOKTPUHANBHI NO3uLi NpaBa, WO CMOHYKakThb
X MOXNMBO GinbLue, HiX iHLWMX, O HOBATOPCTBA i 3MiH.

OfHMM i3 BUSIBNIEHb MOCUIEHHST HAYKOBOIO €NTEMEHTY B
Cy[OOBUX pIlLEHHSX € 3anpoBag)XeHa MOPIBHAHO HeaaBHO
BepxoBHuM CyaoM y CBOK NPaKTUKY KOHLLEMLList KHUXKOBOrO
BOJOAIHHA. 3a Hew ycTaneHun padiwe nigxia Ao BU3Ha-
YeHHs1 paKTy NopyLUEHHS BOMOAiIHHS MalHOM i3 Goky Biano-
BiJjaya iCTOTHO 3MiHEHO. 3aKOHOMIpHO BUHMKana notpeba
BU3HAYMTUCL i3 AOLIMBHICTIO TakMX 3MiH, 3'ACyBaTu ixX npa-
BOBi BUTOKM 1 MPUYUHN i, BIANOBIOHO, 30IMCHUTU KPUTUYHUIA
aHani3 YMHHOI WoA0 3aCTOCYBaHHST KOHUEMLiT KHUKKOBOMO
BOMOAIHHA NpuY BiHAMKALiT MaiHa Cy4oBOI NPaKTUKK.

Mema cmammi nonsrae y po3KpuTTi ocobnuBocTen
3aCTOCyBaHHSA Cyaamu KOHLUEenUii KHUXKOBOrO BOMOAIHHSA
npw posrmsai BiHAWKaLIMHOrO NO30BY, BU3HAYEHHI Oouinb-
HOCTi Y/ HedOoUINbHOCTI Takoi NPaKTUKM Kpi3b Npuamy ii Bia-
NOBIQHOCTI 4O NOSIOXEHb LIMBINIbBHOro 3aKOHOAABCTBA YKpaiHw.
3 ornsgy Ha ue 3aedaHHsIM OOcCiiOXeHHs € OBIpyHTy-
BaHHS ONTUMarnbHO AOUINbHOro Nigxody A0 BU3HAYEHHS y
CyOOBI NPaKkTWLi BOMOAIHHA HEPYXOMUMU peyamu, npasa
Ha sKi, BIONOBIAHO OO0 YMHHOrO 3aKOHOA4ABCTBA YKpaiHu,
nignaraTb AepXXaBHil peecTpaLii.

0O6'ckmomM 0OocidKeHHs € YMHHA Cy[oBa MpakTuka
LLOoAO 3acTOCyBaHHA KOHUenuii KHWXKOBOrO BOMNOAIHHS i

ISSN 1728-3817

HOPM YMHHOrO 3aKOHO4ABCTBA, SKi BM3HA4YalOTb 0COONK-
BOCTi iHCTUTYTiB BONOAIHHA | NPaBO BOMOAIHHA B YKPaiHi.

MeToau

[na [oCsArHeHHA MeTU JOCHIMKEHHSA BUKOPUCTAHO TaKi
MeToaun: opMarnbHO-NOrYHUA, AianekTUYHNA, NOPIBHAMb-
HURN. 3okpema, hopmanbHO-MoriYHMIA MeTo 3aCTOCOBaHO
ANA NOSCHEHHS HEMPUWHATHOCTI Migxody 3aCTOCYBaHHS
KOHLLeNnuii KHUXKOBOrO BOMOAIHHA Mpu BUTPeOyBaHHI
MalrHa i3 4yXXOro HEe3aKOHHOro BOMOAiHHA (BiHOMKaUi).
HianekTuyHuii meTo pasoM i3 NOPIBHANbHUM Aanu 3mMory
BU3HAUUTU 1 NoBaynuTn nNPUYMHHO-HACIIOKOBI 3B'A3KM,
yepes HAKi KOHLIeNLUis KHUXKKOBOro BOnoAiHHA Gyna 3anpo-
BaaeHa BepxoBHum Cynom y cyfoBY MPakTUKy, @ Takox
PO3KPUTW BIAMIHHOCTI MiDX MWHYNMM i HOBUM OayeHHAM
BiHOMKaLji MaiHa BepxosHuM Cynom.

Pe3ynbtaTtun

PaHiwe cynoBa npakTuka Buxoguna 3 TOro, WO YHiBep-
carnbHUM KpuTepieM HasiBHOCTI BONOAiHHS piv4to B 0cobu € dha-
KTnyHe (chisnyHe) naHyBaHHs Hap Heto. BignosigHo, i Bono-
AiHHS 4acTo BM3HAYanochb sk paktnyHe, gisnyHe naHyBaHHS
Hag MaviHoOM, sike nepenbavae NOBHUMA i3NYHWIA KOHTPOIb
MOro BnacHuWka 4M 3akoHHoro BoroAinbus (MoctaHoBa Big
27 nuctonapa 2019 poky, cnpaea Ne 203/3937/16-1). 3a Takum
3alyMOM BOSOAiHHA nponucaHo 1 y LineinbHoMy Kogekci
Ykpainn (0ani UK YkpaiHu) (UmBinbHWA Kogekc YkpaiHu,
2003), pe y 4.1 cr1. 397 BM3HAYAETLCA, WO BOMOAINbLEM
YyXKOro MaiHa € ocoba, sika ghakmu4yHO mpumae Noro B cebe.
HuHi Benuka nanata BepxosHoro Cyay BHecna CyTTeBi Ko-
PEKTMBYM B Liel ycTaneHun niaxig, 3a kM BUKMIOYHO OLLiHI0-
BaHHSA PaKTUYHOrO CTaHy HETPMMaHHs MawnHa Aasano BCi
nigcTaeun Ans NoAaHHs BiHAMKALIMHOMO NO30BY NPOTU BiAMOBI-
Aava 5K pakTMYHO HE3aKOHHOIO BOMOAINbLS HYXKOH0 Pidyto.

3a HoBuM nigxoaom Benwukoi nanatu BepxosHoro Cyay
3anporoHoBaHO BIOPI3HATU BOMOAIHHSA PYXOMUM i Hepy-
XOMUM ManHOM:

= [Ans BOMNOAIHHA PyXOMWM ManHOM BaXMMBO BCTaHO-
BUTK hakm hi3u4HO20 ympumMaHHs peui,

© XapueHko Neoprin, 2024
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*  BOJIOAiHHSA HEPYXOMUM MalriHOM Moxxe bymu rnidmeep-
OxxeHe ¢hakmom Oep>kasHOI peecmpauii npasa efracHocmi Ha
Le MaiHO B yCTaHOBMEHOMY 3akoHOM nopsgky (IMoctaHoBa
Bia 04 nunHsa 2018 poky, cnpasa Ne 653/1096/16-1, n. 43).

Jlorika TakMx HOBOBBeOEHb CyOOM MOSICHIOETLCS TUM,
Wo, 3 ypaxyBaHHAM cneuudikm o00opoTy Hepyxomoro
MalnHa, BOMNOAIHHS HUM AocAraeTbca 6e3 noro gisnyHoro
yTpUMaHHsa abo 3anHATTA, a AepXaBHa peecTpauis npasa
BNACHOCTI Ha HepyxoMe MaWHO NiATBEpPAXYe aKkTuyHe
BOMNOAIHHA HWUM, TOBTO cyb'ekm, 3a SKUM 3apeecmposaHe
rpaso enacHocmi, BUSHAEMbCS hakKmuYyHUM 805100iNbUeM
Hepyxomoeo MaliHa. TMpu UbOMYy [epXaBHa peecTpauis
npaBa BNacHOCTi HA HEPYXOMe MaWHO CMBOPHE Crpocmo-
8ysaHy rpe3ymrnuito HasBHOCTI B cyb'ekta i npaBa BOMoO-
OiHHA LM ManHOM (SIK CKnagHuKka npasa BrnacHocTi). OTxe,
ocoba, 3a sIKOK 3apeecTpoBaHe NpaBO BIACHOCTI Ha Hepy-
XOMe MaWiHo, € noro BonoginsLem (MoctaHoBa Big 14 rpygHs
2021 poky, cnpaBa Ne 344/16879/15-1).

Y NOCUNEHHSA KOHUEMNLiT Tak 3BaHOr0 KHUXXKOB8020 80J10-
OiHHs (HiM. — buchbesitz) y cynoBy npakTuky wopao po3rnsgy
BiHAMKaLiMHWNX No3oBiB BepxosHuii CyA yBiB | BUKOPUCTOBYE
npuHyun peecmpauiliHoeo nidmeepdxeHHs1 805100iHHS
Hepyxomicmio, 3a kUM hakT BONOAIHHA HEPYXOMUM Man-
HOM (pPOSSessio) mMoxe nigTBEPOXKYBATUCS, 30Kpema, aep-
)KaBHOI0 peecTpallieto NpaBa BNacHOCTI Ha Lie MaWHo B yCcTa-
HOBMNEeHoMy 3akoHoM nopsiaky (MoctaHoBa Big 04 nunHA
2018 poky, cnpaBa Ne 653/1096/16-u, n. 89). 3a Henpaso-
MipHOro no30aBneHHs BracHMKa KHWXXKOBOTO BONOAIHHS
Oro BBEEHHS Yy BOJNOAIHHSA NONSArae y BHECEHHi 3anucy npo
JepXaBHy peecTpaLiio 3a BNacHMKOM npaBa BMAacHOCTI Ha
HepyxomMe MainHO, OCKifbKN METO BiHAMKALIMHOrO NO30BY
€ 3abe3neyeHHs BBEAEHHSA BrlaCcHUKA Y BOMNOAIHHA MaNHOM,
AKkoro BiH OyB HesakoHHO no3baBneHun (MocTtaHoBa BiA
14 nuctonaga 2018 poky, cnpasa Ne 183/1617/16, n. 114).

3MmiHa nonepeaHbOT KOHLUEeNUii BiHaukauii MaiHa 3akoHO-
MIpHO 3MiHMINa NPaBO3aCTOCOBHY MPaKkTUKy po3rnsay uiei
KaTeropii cyaosux cnpas. Tak, SKWO no3nBay BBaxae, LU0
MOro npaeBo MopyLleHe TUM, Lo, Hanpuknag, npaeso Bnac-
HOCTi 3apeecTpoBaHe 3a BiAMNOBiga4YeM, TO HANEXHUM Crno-
cobom 3axmcTy Mmoxe ByTn No30B Npo BUTPeOYBaHHS HEPY-
XOMOrO MaviHa, OCKiNbKN NOro 3a10BONEHHS, TOOTO pilleHHSA
cyay npo BUTPeOyBaHHS HEPYXOMOro MaiHa i3 4yXoro
He3aKOHHOTO BOMOZIHHS, € NiACTaBO ANS BHECEHHS Biano-
BiHOro 3anucy 4o [lepXaBHOro peecTpy pevyoBuMx MpaB Ha
Hepyxome ManHo (MocTtaHoBa Big 13 nunHs 2022 poky,
cnpasa Ne 199/8324/19). HaTtomicTb y cuTyadii, konu npaso
BMAaCHOCTI 3apeecTpoBaHe 3a NnosueBayvemM, a ae-akTo BOo-
JinbuemMm mavHa € Bignosigay, To Bepxoshuii Cyn Bbavae
HaneXxHMM cnocobomM 3axUCTy He BIHAMKALIHWUIA, @ HeraTop-
HWIA MO30B, OCKIMbKW HasIBHICTb 3anncy B OepXaBHOMY
peecTpi CBIAYMTb, LLIO NPaBO BONOAHHSA MaHOM He NopyLLUEHO.

Y mexax 3anpoBagxeHoi BepxosHum Cygom y cypoBy
NpPaKTUKy KOHUenuyii egpekmusHo20 criocoby 3axucmy ropy-
WweHoeo rpasa nosueayvy 060B'A3KOBO Chif ypaxoByBaTH 3a-
3Ha4yeHi BULLe OCOOGMMBOCTI, OCKINMbKM AKWO cyn Ainge
BMCHOBKY, L0 00paHuii no3uBayem crocid 3axucTy He ne-
penbaveHuii 3akoHOM abo [oroBopom Ta/abo € HeedekTu-
BHUM [N 3aXUCTy MOPYLLEHOro npasa nosuBada, To B LUX
NpaBoOBiAHOCMHAX NMO30BHI BUMOMM OCTaHHLOrO He niansra-
TUMYTb 3agoBoreHHio (MoctaHosa Bia 19 xoBTHA 2022 poky,
cnpasa Ne 910/14224/20, n. 78).

Hackinbkv gouinsHMMM € BBEAEHI B KOHLIENLIi0 BUTPeDY-
BaHHA MaWHa i3 4yXXOro He3akoHHOro BOMOAIHHA Yepes BiH-
OVKauito 3MiHW, NWUTaHHS Hapasi AWCKYCiltHe, ocobnuneo
SIKLO 3BEpHYTW yBary, WO Taki BiACTynu Big nonepenHbOoi
ycTaneHoi cynoBoi npaktukn BepxosHuin Cyg cdopmyrto-
BaB y crpaBax, e NepeTuHanucb AepxaBHi Ta NpuBaTHI
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iHTepecn 1 Ui 3MiHM "BMNAAKOBO" MLWIMM HA KOPUCTb came
OepxaBHUX iHTepeciB. Tam ke, Ae KoHLUenuid "KHUXKOBOro
BOMOAIHHA" HanexHo He crpauboBye, Bepxosuui Cyg
4YacTo 3HaxoAuTb BuXiA Yy POPMYIrOBaHHI BiAMIHHUX Bif
KHVXKOBOIO BOMNOAIHHSA MiAXo4iB i3 TUM caMuM pe3ynbTaTom
Ha KOpPUCTb iHTEpeCiB AepxaBK, a He NPMBATHOI 0CobW.

[o npwuknagy, BepxosHun Cyga AiILLOB BUCHOBKY, LLO
3aBOMOAIHHA rpoMaasHamMun Ta pUANYHUMK 0cobamu 3em-
nsMu BogHoro doHay (nepexia 40 HUX BOMOAIHHA LMK
3eMnamun), ycyneped Bumoram 3emMernbHOro Kogekcy YkpaiHm
(0ani 3K YkpaiHu), € HeMOXnueuM; po3TallyBaHHS 3emMenb
BOZHOTrO (hOHAY BKA3Y€E HAa HEMOXXITUBICMb BUHUKHEHHS MNpu-
8amHO20 8r1acHUKa, a omxe, i Ho8o2o 805100inbUS, KpiM
BMNagakie, nepeabavennx y ct. 59 uporo 3K Ykpainu. Tomy
rnpomurnpasHe 3aliHAmms makxoi 3emesibHOI dinsiHKU rpusam-
HOK ocoboro cnig po3rnagaTn 9K He NoB'sidaHe 3 No36aBs-
TNEHHsIM BONOZIHHSA NOPYLUEHHS MpaBa BNacHOCTI AepXaBu
4n BIONOBIOHOI TepuTopianbHOI rpoMagan, a Take npaBo
3axMLIaeTbCsl He BiHOMKALUIMHUM, a HeaamopHUM [1030-
eom (MoctaHoBa Big 28 nuctonaga 2018 poky, crnpasa
Ne 504/2864/13-u, n. 70-71).

Oppa3sy He MOXHa He NOMITUTK AesiKi HeY3ro4>KeHOCTi B
Takux BUCHOBYBaHHsX BepxosHoro Cyay. 3okpema, KOHCTa-
TyeTbCs akT "MPOTUNPaBHOrO 3alHAMMS Takoi 3eMernbHOT
AinsHk", ane nonpw ue dakT "nosbaesneHHs1 805100iHHS" 3ane-
peYyeTbCs, Lo He BNUCYETLCA Y hopMaribHY MoriKy MUCTIEHHS.

Tak camo, € cynepeynvBolo Te3a npo Te, Lo, OCKiNbKu
3a 4.2 c1.59 3K YkpaiHu (3emenbHuin kogekc YkpaiHu,
2001) rpomagsHam i topuandHMM ocobam 3a PpilleHHAM
opraHiB BUKOHaBYOi Briagu abo opraHiB MicLEeBOro camo-
BpsilyBaHHs MOXyTb ©e3onnaTtHo nepegaBaTvuCb y Bnac-
HICTb NnuLe 3aMKHEHi MPUPOAHi BOAONMM (3aranbHOK Nio-
weto Ao 3 ra), To nepenaHHs scyneped sumoram 3K Ykpainu
iHWKX 3emenb BoaHoro doHAay (Hanp. 3emni npubepexHoi
3aXMCHOT CMYTN) € HEMOXITUBUM, @ i3 LMX NPUYMH HE MOXE
OyTU NOPYLUEHO 1 BONOAiHHS CNPaBXHbOrO BIaCHUKA TaKMX
3eMerb, KM 3a 3aKOHOM € [ep)kaBa 4K BignosigHa Tepu-
TopianbHa rpoMaga.

3 ornsgy Ha Te, WO 3a OCHOBY B LMX MipKyBaHHAX
OepeTbCsi cam hakT HEMOXITMBOCTI BUHMKHEHHS B OCi0 npu-
BaTHOro npaBa BNacHOCTi Ha OKpeMi BUAM 06'ekTiB, 3p03y-
Mino, WO B Ui noriui He GepeTbca OO yBary 1 Aep)kaBHa
peecTpauis npaBa BMAcHOCTI HA 3eMerbHY AiNsiHKY 3a 0Co-
6oto npmBaTHoro npaesa. BignoeigHo Tam, oe 3a koHuenuieo
KHUXXKOBOrO BonofiHHA BepxoBHuit Cyn maB 6u Bu3HaTU
HanexHWM cnocobom 3axmncTy BiHAUKALIHMI NO30B, NPOMo-
HYETbCA NPeA'saBNATM AN 3aXUCTY IHTEPECIB AepXaBu Yun
TepuTopianbHOI rpOMaaM HeratopHU NO30B, HA AKUA, 3a
"amBHMM" 36irom HoBuX nigxodiB BepxosHoro Cyay, no-
30BHa [JaBHICTb y3arani He MOLUMPIOETLCS, Ha BiAMIHY Bif
BiHOMKAaLiHOIo NO30BY.

[opeyHo ckasaTu, WO BWHMKHEHHS MpaBa BRacHOCTI
Yepes NPUNUCKM YMHHOIO LMBINBHOMO 3aKOHOL4ABCTBA YKpaiHM
TaKk caMO HEMOXMMBO, Hanpuvknag, LWAsSXOM YKNaAeHHs
HeAiICHOro NPaBOYMHY, OAIHAK Y LMX BUMAAKax Taka "HeMOX-
nusicte" BepxoBHnm Cygom He abcomoTu3yeTbes i He €
3aBaJo0 Ansi He3aCTOCYBaHHSA HanpaubOBaHOI HAM KOHLeMN-
Uil KHMXKKOBOrO BONOAIHHS Npu po3rnsagi nogibHux npusat-
HOMpPaBOBUX CMOPIB.

Kpim TOro, Maemo 3BepHyTW yBary, L0 CBii BUCHOBOK
Npo HEeMOXNMBICTb 3aBONOAIHHSA ocobGamu MpUBaTHOrO
npasa 3emnsMn BogHoro doHay Bepxoshuii Cyn 3pobus
BUKITOYHO Kpi3b NPU3MY NMUTaHHA HAOyTTa nNpaBa BrACHOCTI
Ha 3eMenbHi AiNAHKW, 0gHaK, Hacnpasai, 3aBONOA4iIHHS MOXe
BinOyBaTMCh i Yepe3 HabyTTs ocobamu iHLWKUX, HiXX NpaBo
BNACHOCTI, MpaB, Hacamnepea Tak 3BaHOI rpynu npae Kopu-
CTYBaHHSl MalHOM, Y TOMY YKCHli 3eMMSMU BOOHOIO (hOHAY.
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3a HMUMK haKTUYHE BONOAIHHA Takummn ob'ektamm ocobamm
npuBaTHOro NpaBa He BMKItoYaeTbes (4. 4 cT. 59 3K Ykpainu).

Y3arani, ans nepeciyHnx ocib KOHLEeNUis KHUXKOBOrO
BOMOAIHHA YCKNAAHIOE 3axXUCT IXHIX MpaB Ha Hepyxome
ManHO, OCKINbKM MOMEHT no30aBneHHs1 BONOAIHHS LM
ManHOM BWM3HAYaETbLCA HE MOMEHTOM BTpaTu (hakTU4HOro
KOHTPOIIO HaJ HUM, a 3MIHOK 3anncy B AepXKaBHOMY peecTpi
Ha iHWYy ocoby, Npo Lo nonepeaHLOMy TUTYNbHOMY BOJO-
finbuUo Moxe 6yTu i HeBigoMoO. Y Takiv cutyalii, 3 ornaay
Ha 3acToCyBaHHA CyAOM Y CyAdOBiM npakTuui npesymnuil
06i3HaHOCTi CTaHOM CBOiX MalHOBMX MpaB, Ky BepxoBHui
Cypn BuBoauTb 3i 3micTy cT. 261 LIK YkpaiHu Ha BCiX TUTynb-
HMX BOMOAIMbLIB HEPYXOMUM MaHOM, PEYOBi NpaBa Ha ke
nignarawTb AepXKaBHil peecTpadii, No cyTi, NokNagaeTbes
06O0B'A30K MOCTINHO NEPEeBIPATU MPaBUIbHICTL 3anucy B
JepXXaBHOMY peecTpi LWOAO CBOIX MNpaB Ha Hepyxome
MalHO, OCKINTbKM € PU3UK TOrO, LLI0 MOXHa BMMAOKOBO Mpo-
nNycTUTU TEPMiH NO30BHOI AaBHOCTI AnA nodadi BiHAMKaLin-
HOro Mo3o0BYy B pasi, AKWO 3anic Oyae 3MIHEHO Ha iHWY
ocoby, a TUTYNbHWI BOMOAINELb LbOro He 3HaB, NPoTe Mir
JisHaTucs yepes Te, LWo BigoMocTi [lepxaBHOro peectpy pe-
YOBMX NPaB Ha HEPYXOME MaNHO 3a 3aKOHOM € BiAKPUTUMW.

Lis npobnemaTtuka Bingoma BepxosHomy Cyay, a Tomy
OKpeMi 1oro cyaai NPOMNoHYTH Le pa3 3MiIHUTY BXe Hanpa-
LbOBaHWI HOBUI MiAXiA Ha iHWWIA: nogaBaTu B TAKUX CUTya-
LisiX He BiHOMKaUiMHMI NO30B, 4NN siIKoro nepegbaveHo Tep-
MiH NO30BHOI JABHOCTI Y TP POKX, a MO30B NPO BU3HAHHS
npaBa BMacHOCTi, Ha SIKWIA NO30BHA AABHICTb HE MOLLMPO-
€TbCsl. B 00r'pyHTYyBaHHSA Takoro HoBoro 6aveHHs, 30Kkpema,
3a3HavyaeTbCs, WO TakU HEOOCTOBIPHUMA 3anuc y Aepxas-
HOMY peecTpi cnig posrnsgaTtv a9k nepewikogy AiiCHOMY
BMaCHWUKY B PO3MOPSMKEHHI HepyxoMum mariHoM ([inbkos,
2021, ¢. 9). Y uin aprymeHTaLii, O peui, TeX € CBOI Baaw,
OCKiNbKM BOHa NpUB'A3aHa BUKITIOYHO A0 BiAHOCKMH BMAaCHOCTI,
ToAi K BiHAMKALIMHUIA NO30B CbOroAHi MOXe nogaBaTu He
TiNbKW BracHWK mMariHa, sik To 6yno ceoro yacy B Ctapoaas-
HbOMYy Pumi, a n 6yab-sikniAi TUTYNbHUIA MOro Bomnogdineub, y
3MICTi MpaBa Ha Hepyxome MaWHO SKOro MpaBoO POo3nops-
DKEHHSI MOXE 1 He ByTu.

Maemo 6yTu cBigomi Toro, Lo 3miHa nigxonis y cynoBin
NpakTULi He 3aBXau € NPOrpecoM y po3BUTKY MPaBO3aCcTo-
COBHOI NpakTuku. |Hoai ue Moxe nopogxysBaTu Ginblue
npobnem i Tpy4HOLiB Y 3axucTi, Hix Byno go Toro, i BNnu-
BaTW, Yy TOMY 4ucni, ¥ Ha JOCTyn OO NpaBOCyAast B LUMPO-
KOMy 11 HedhopManbHOMY CEHCIi, ONnocepeaKoBaHo 1 He 060-
B'A3KOBO NPSIMO YTBOPIOIOYM HOBi OOMEXEHHS i NepeLLKOam
O51s1 CNpaBeasIMBOro BUPILLEHHS CMOPY.

AKLWO 3aMUCTIMTUCA HAZ CYTHICTHO KOHLENLiT KH/XKKOBOTO
BONOAiHHS | BUSHAYUTUCH OO0 1T AOUINBHOCTI Y/ HeaoLinb-
HOCTI B CyAOBIl npakTuui YkpaiHu, To cnig, Hacamnepes,
BigNoBiCTM coBi Ha NUTaHHS, Y1 MOXHA NpPW 34INCHEHHI npa-
BOCyAAs nigMiHoBaTH pakTu peanbHOT AINCHOCTI Ha doikLito,
To6TO Npunyckatu o6cTaBUHK, SIKi Ui AiicHOCTi Hacnpaeai
He BignoeigatoTb. Came B LbOMy nondrae npodrema koHuenii
KHWKKOBOMO BOMOZAiHHS, MPUHANMHi B TOMY BUrnsgi, 9K il Ha
npakTuui 3actocoBye BepxosHuin Cya npy BUPILLEHHI Maw-
HOBMX NPYBATHOMPAaBOBUX CMOPIB.

Mopi6Hi npunomm 3 dhikuieto BukopuctoBysanu B Ctapo-
gasHboMy Pumi n npetopu. [lo dikuin npu 3giicHeHHi npa-
BOCYAAs BOHW npubiranu 3 MeToto 06xody BUMOT KBIipUTCb-
KOro npaBa, HOPMU SIKOro 3MiHUTU He Mornu, ane BGavanu
crnpaBeanvB/MM MO-iHLLIOMY pO3B'A3yBaTW CripaBy, HixX LUe
BMU3HA4anum npunucu 3akoHy.

Omxe, i HaC 3MyLUYTb NMOrOAUTUCH i3 TUM, LLO BOJSIO-
OiHHA HEPYXOMUM MaiHOM MoXke OyTu niaTBepaxeHe gak-
TOM AEPXaBHOI peecTpalii peyoBOoro npaea Ha Lie MarHo.
To6To nosuBay, KM € TUTYNbHUM BONOAINbLEM MaiiHa i
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nofae no3oB MPOTK Bignosigada sK hakTUYHOIO He3aKOH-
HOro BOMoAinbLUs UMM ManHom, Ans BepxosHoro Cyay Bce
OfHO € ocobot, fika He no3baBneHa BOMOAIHHSA MalHOM
TiNbKW Ha Ti nigcTaBsi, Wo BiH (NO3MBaY) 3HAYNTLCS K TU-
TYNbHUI Bonogineub y AepxaBHOMY peecTpi. Taky iHTepn-
peTauito akTnyHmMx obctaBuH cnpasu Bepxoswun Cypg
Oepe 3a iCTMHY HaBiTb nompu Te, WO caM akT NOAaHHS
No30BY 3 BUMOIOI NMOBEPHEHHSI ManHa Takii iHTepnpeTauii
BiANoBiAaTM He MOXe, OCKiINbK/ Nno3vsay y CyOoBi Crpasi
came N HarosfoLye Ha ToMy, WO hakTUYHUM BONodinbLemMm
€ Bignoeigay. OgHak cyn 6epe [0 yBary BUKIOYHO Bifo-
MOCTi 3 JepXaBHOro peecTpy, nonpu Te, WO Tam peecTpy-
I0TbCA PEYoBi MpaBa Ha HepyxomMe MawHO, a He peyoBi
CTaHu LWOAO HbOro. Y LMX cnpaBax He CnpaubOoBY€E HaBiTb
Aig  CnpOCTOBHOI Mpe3yMnuii AOCTOBIPHOCTI BigoMocTewn
OepXXaBHOro peecTpy, Ha fKy OyXe 4acTo MocunaeTbcs
BepxoBHun Cyz, Konv 3a BUMOroo NpoKypopa 3a40BObHSE
No30BU B iHTEpecax AepKaBu LLoA0 BUTPeOyBaHHS KonuL-
HbOrO Aep’KaBHOro ManHa Big NpUBaTHMX BNACHUKIB, BiOXW-
NSAKYN IXHI JOBOAM NPO Te, WO BOHM OpieHTyBanucsa Ha
3anvcu B AepXXaBHOMY PEECTPI, 3a SKMMU NPaBo NPMBAaTHOI
BNACHOCTI Ha OKpeMi KaTeropii 3eMenbHUX AiNsHOK, sKi He
MOXyTb nepebyBaTn y NpYBATHIN BRACHOCTI, yCe X Taku
Oyno 3apeecTpoBaHO A0 BiAYY)XEHHA HOBOMY MpMBAaTHOMY
HabyBauy. Y KOHTEKCTi 3aCTOCYBaHHS KOHLEMLLT KH/XXKOBOIrO
BonofiHHA BepxoBHuit Cyg Lo npesymnuito MpocTto He
3aCTOCOBYE, i 3pO3YMifio, 3 AKNX came MPUYnH.

3HOBY X TakM Maemo 3ragaTtu, Lo Forika MipKyBaHb
BepxoBHoro Cyay OO0 KHWKKOBOTO BOJIOAIHHSA MOSICHIO-
€TbCA NuLle Kpi3b MPU3My 3anucy B OepXaBHOMY peecTpi
npasa BracHOCTi Ha HEpPYXOMe MalHOo 3a No3vMBayeM, NpoTe
B rorie 30py CyAdy B MOro BMCHOBKY He MOTpannsalTb BU-
naaku, Konu noaioHi 3anucu maroThb | No3uBay, i Bignosigady,
Ae B JepXaBHOMY peecTpi 3a OCTaHHIM 3apeecTpoBaHo,
Hanpuknag, npaBo MOCTIMHOTO KOPUCTYBAHHA 3€MefbHO
AinsHkoto. BignosigHo, TyT 3a 3anucoM He MOXHa OAHO-
3Ha4yHO 3'dAcyBaTW, XTO came € (PaKkTUYHUM BonoginbLuem
HEpPYXOMOro MaiHa Ha MOMEHT po3rnsay cnopy. 3BicHO, cya
y TakMx cuTyauisix yce OOHO Mae NMOBEPHYTUCHA OO0 OLjiHI0-
BaHHA (PaKTUYHOrO BOMOAIHHS OCOGOK HEpPyXOMUM MaWn-
HOM, a 3 OrMNSAy Ha YHiBepcarnbHICTb TaKOro KpUTepito i
BiANOBIAHICTb MOro A0 peanbHOCTi, MMTaHHA NiAMIHW B CyA0-
Bill NPaKTULi LbOro yHiBepcanbHOro KpuTepito KoHuenuieto
KHWXXKOBOIO BOJSIOAIHHS € LifIKOM HEAOPEYHUM.

Y KpuTu4HOMY aHanisi npakTuku BepxosHoro Cyay wopno
3aCTOCYBaHHS KOHLEMNLiT KHUXKKOBOrO BOJIOAIHHSI NpW BiHAM-
Kauii MaiHa MUMOBONi 3rafyeTbCa TeopemMa aMepuKaHCb-
Koro couionora Yineama Tomaca (1928). Y3aranbHeHo ii
3MiCT nonsirae B TOMy, LLIO BUKPVBIEHa (BUragaHa) AiNcHICTb
MOXe MOpOoOXKyBaTWM peanbHi Hacnigkn. FAKWo 3mMycutu
KOrocb MOBIPUTU B KMMOCb BUragaHy pearibHiCTb, TO MU
Oynete pobutu MoTpibHI KOMychb Aji i MuMcnuTKM B noriui
HenpaBWMbHOI Napagurmn. BUKpMBUTM peanbHICTb MOXHa
PisHUMK INAXaMK, HaNpuKnag, 3amoBYyBaTK SKICb (DaKTy,
LLIO 4YacTO BUKOPUCTOBYETLCSA CyAaMu, KON 3aMiCTb CNpocC-
TYBaHHS HasiBHWUX Yy Cnpasi [OKa3iB i apryMeHTiB, fKi He
BMUCYIOTbCA B MOTMBYBalNbHY YaCTUHY CyAOBOrO PilLEHHS,
npo Hux "BMNagkoBo" cyn 3abyBae 3ragaTu.

Konu TnTynbHOMy BOMOAINbLIO, Y TOMY YUCIi BACHUKY,
NPOMOHYI0Tb MOAaBaTW He BiHOWKAUIMHWMIA, a HeraTtopHuin
Nno3oB Yepes Te, WO BiH HIOUTO Bonoaie maHOM 3a gep-
XaBHUM peecTpoMm (KHUXKOBE BOMOAIHHSA), HaM 3aMOBYYy-
I0Tb, WO HEPYXOMMM MaWHOM Hacnpaedi Bonogie iHwa
ocoba — Bignosigay, TOOTO TakMM YMHOM HamararTbCs
NPOTUCTaBUTU CMIPaBXHIO pearnbHICTb peanbHOCTI MPaBoBIN.

Taknm npuinomMom y CyaoBUK CRip YyBOOUTLCA BUKPUB-
neHa peanbHiCTb, KOMu iKLis OepxaBHOrO peecTpy He
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BignoBigae nfincHocTi, ane Bce ofgHO GepeTbca Ha Bipy
CyAOM, WO Mae BUPILLNTN HASIBHUI MiXXK CTOPOHaMU chip Ha
3acafi cnpaBeanMBOCTI. A Y BUKPUBNSIETLCS 3a TaKOI BUKPUB-
nNeHol peanbHOCTi MpaBUNbHE YABMEHHSA NPO CrpaBeAnBICTb
npw 3giNcHeHHi NpaBocyaas, Ao yearu He 6epeTbes.

Omke, nepea npaBO3HaBUSMM 3aKOHOMIPHO MNoCTae
NUTaHHS, YM Mae NpaBo, a TakoX npasocyaad, byaysartumcs
Ha BUragaHux um peanbHux obctaBmHax cnpasu. OcKinbku
npaBo € MPOEKLIED CYCNifbHOMO XWTTH, TO, BiANOBIAHO,
BOHO Mae GYTK 3 HUM NPUPOLHO NOeAHAHO. PO36iXKHOCTI Mix
HAMM MOXYTb NEPETBOPUTU NPaBO Ha neranisoBaHe nig
ynicb iHTEpecu cBaBinns, ToAi BOHO Oyae BTpayaTu CBOKO
JieBicTb i BigganaTuca Big cnpaBenmBOCTi.

®ikuii He MoXyTb nepeboptoBaT peanbHi akTu.
Y npasi cikuii B neBHNX BUNagkax MoxyTb 6yTu BunpasgaHi
3 Mornsgy uinew npaBOBOro perynioBaHHa (Hanp. o6'ea-
HaHHA KaniTanie i TPyQoOBUX pecypciB 4epes puanyHy
ocoby), npoTe Taka (iKUis He Mae 3a CBOIMM Hacnigkamu
nocsaratu Ha crnpaBeanuBiCTb, 30Kpema CnpaBeanuBICTb
nigxodis [0 PO3B's3aHHS MpUBATHOMPABOBOrO Cropy 3a
[0MOMOrol0 ycTaneHux npouecyanbHux 3acobis.

[Ouckycis i BUCHOBKMK

Y nonemiui WOAO NUTaHHA, SIK caMe OOUINbHO BU3Ha-
YaTu B CyAOBIN NpakTuLi akT NopyLUEeHHS BOMNOAiIHHA Hepy-
XOMVMM MaWHOM TWUTYNbHOIO BOMOAIMbLUA — 4epe3 3anuc
y [iep>XaBHOMY PeECTpi Uun BTpaTy di34HOro KOHTPOIO Haz
ManHoM — BGavaeTbcs, Lo nepesary cnig Bigaatu octaH-
HboMYy. Y [lep>xaBHOMY peeCTpi pe4OBUX NPaB Ha HEPYXOMe
MaWHO 3a 3aKOHOM chikcyoTbCs peyoBi NpaBa ocobu Ha Take
MaWHO, a He dakKT pearnbHOro BOMOAiIHHA HUM. Kpim Toro,
HasIBHICTb Y TOrO CamMOro BfacHuKa MnpaBa Ha MawWHO He
0O3Hayae, WO BiH 3aBXAW NOro pisyHO KOHTPOIMIOE, aaxe
MOXe nepefaTv y BOMOAIHHA iHWiN ocobi, Hanpuknag, Ha
nigcrasi JOrOBOpY HanMMmy.

3anpoBaKeHHSAM Y Cy0BY NPaKTUKY KOHLLENLT KHUXKO-
BOro BonofiHHa BepxoBHuit Cya, no cyTi, HiBenoe Tpaau-
LiMHI BIgMIHHOCTI MiX BiHOMKAUIMHUM i HEraTopHUM MO30-
BaMu, a Tam, Ae Hacnpaedi Mae iTMca npo MOBEPHEHHS
MaiHa Yyepes BTpaTy isM4HOro KOHTPOMIO Hag HUM, NPOMo-
HYeTbCA Ha uUen akT peanbHOi AiNCHOCTI He 3BepTaTtu
yBary i CTaBUTW MUTAHHS BUKITHOYHO NPO 3aXMUCT NOPYLUEHOTO
npaBa KOPUCTYBaHHS YW PO3NOPSAKEHHS Yepes3 MofaHHS
HeraTopHoro no3oBy. OgHak Takoro NopyLUEHHs Hacnpagai
HeMae, OCKinbku no3vead b6axae came NOBEPHYTM MaWHO,
AKe BUMLLNO 3-Nig MOro hakTMYHOIrO KOHTPOSIHO.

KoHuenuisi kHxkoBoro BonodiHHs BepxosHoro Cyay He
6a3yeTbcA Ha OyOb-siKil KOHKPETHIM HOPMi 3aKOHy, a €
BifTbHOKO | JOKTPMHANbBHOK iHTEpnpeTauieto cyaoM LUMBInb-
HOro 3akoHoAaBCTBa, 30Kkpema 3akoHy Ykpainu "lpo aep-
XaBHY peecTpaLilo pevyoBuxX NpaB Ha HepyxXome MarHo Ta ix
06TsKeHb". OcTaHHIM YacoM HOBITHSI MpakTMka BepxoBHOro
Cyny Bce uvacTille Haragye npeuefeHTHe npaBo, Komu
CBOIM y3aranesHeHUM npaBoBuM baveHHsM Benwvka nanata
BepxosHoro Cyay HanpaubOBY€ HOBi mapagurmu, siki Ha
PiBHi 3aKOHY BiACYTHI.

Monpw 3HauyeHHs no3uuii BepxosHoro Cyay Ans npaso3a-
CTOCOBHOI MPaKTUKK, yCe X TakM MaeMO KOHCTaTyBaTu, LUO
Takvn BapiaHT NiAMIHM 3aKOHY y3aranbHeHUM i cneundivyHum
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NpPaBOBUM YSIBIEHHAM CYAOBOI fTAHKN Ha CYTHICTb TOrO, LLO
Ha4ebTO € B 3aKOHI, ane NPsiIMO He 3a3HayeHo, He BbaYaeTbCA
npaBuIbHUM, OCKIMbKWM Aae 3MOry AOBIfIbHO iHTEpnpeTyBaTh
LMBiINbHE 3aKOHOAABCTBO M (hopMyBaTW HOBY BUKPUBIIEHY
npaBoBY pearsnbHICTb Ha KWTanT KOHLENUid "KHWKKOBOro

BOMOAiHHA", "NigHATTA KOpNopaTUBHOI 3aBick" TOLLO.

Cnuncok BUKOPUCTaHUX axepen

3emenbHuii kogekc Ykpainu. (2001). 3akoH Ykpainu Big 25.10.2001
Ne 2768-11I. https://zakon.rada.gov.ua/laws/show/2768-14.

MinbkoB, K. M. (2021, 6epe3eHb 26). Mepernsa nigxoais 40 BU3HAYEHHS
eeKkTUBHMX CnocobiB 3axXMCTy NpaBa BacHOCTi HAa HeEpyXoMe MaiiHo [[pe-
3eHTauia Ha koHdepeHUii]. JepxaeHa peecmpauisi peqyosux rpas Ha Hepy-
Xome MaliHO ma ix obmsikeHb: HO8IMHS npakmuka BepxoeHozo Cyody.
https://supreme.court.gov.ua/userfiles/media/new_folder_for_uploads/supre
me/Pres_Pilkov.pdf.

MoctaHoBa Big 14 rpyaHa 2021 poky. CnpaBa Ne 344/16879/15-u.
(2021). Benuka nanata BepxoBHoro Cypay. https://reyestr.court.gov.ua/
Review/102221949.

MocTaHoBa Big 19 xoBTHS 2022 poky. Cnpasa Ne 910/14224/20. (2022).
Benuka nanata BepxosHoro Cyay. https://reyestr.court.gov.ua/Review/
107476264.

MocTaHoBa Big 04 nunHsa 2018 poky. Cnpasa Ne 653/1096/16-1. (2018).
Benuka nanata BepxosHoro Cyay. https://reyestr.court.gov.ua/Review/
75296538.

MoctaHoBa Big 13 nunHs 2022 poky. Cnpasa Ne 199/8324/19. (2022).
Benuka nanata BepxoBHoro Cypay. https://reyestr.court.gov.ua/Review/
105624089.

MoctaHoBa Big 14 nuctonaga 2018 poky. Cnpaea Ne 183/1617/16.
(2018). Benuka nanata BepxosHoro Cyay. https://reyestr.court.gov.ua/
Review/81574015.

MoctaHoBa Big 28 nuctonapga 2018 poky. Cnpasa Ne 504/2864/13-u.
(2018). Benuka nanata BepxoBHoro Cyay. https://reyestr.court.gov.ua/
Review/81842010.

MocTtaHoBa Big 27 nuctonaga 2019 poky. Cnpasa Ne 203/3937/16-u.
(2019). BepxosHnuit Cya. https://reyestr.court.gov.ua/Review/86400818.

LiminbHuin kogekc YkpaiHu. (2003). 3akoH Ykpainu Big 16.01.2003 p.
Ne 435-IV. http://zakonl.rada.gov.ua/laws/show/435-15.

References

The Land Code of Ukraine. (2001). Law of Ukraine dated 25.10.2001.
Ne 2768-l1 [in Ukrainian]. https://zakon.rada.gov.ua/laws/show/2768-14.

Pilkov, K. M. (2021, March 26). Review of approaches to determining
effective ways to protect ownership of real estate [Presentation at the confer-
ence]. State registration of property rights to immovable property and their
encumbrances: the latest practice of the Supreme Court [in Ukrainian].
https://supreme.court.gov.ua/userfiles/media/new_folder_for_uploads/supreme/
Pres_Pilkov.pdf.

Resolution of December 14, 2021. Case No. 344/16879/15-u. (2021).
Grand Chamber of the Supreme Court [in Ukrainian]. https://reyestr.court.gov.ua/
Review/102221949.

Resolution of October 19, 2022. Case No. 910/14224/20. (2022). Grand
Chamber of the Supreme Court [in Ukrainian]. https://reyestr.court.gov.ua/
Review/107476264.

Resolution of July 04, 2018. Case No. 653/1096/16-u. (2018). Grand
Chamber of the Supreme Court [in Ukrainian]. https://reyestr.court.gov.ua/
Review/75296538.

Resolution of July 13, 2022. Case No. 199/8324/19. (2022). Grand
Chamber of the Supreme Court [in Ukrainian]. https://reyestr.court.gov.ua/
Review/105624089.

Resolution of November 14, 2018. Case No. 183/1617/16. (2018). Grand
Chamber of the Supreme Court [in Ukrainian]. https://reyestr.court.gov.ua/
Review/8157401.

Resolution of November 28, 2018. Case No. 504/2864/13-1. (2018). Grand
Chamber of the Supreme Court [in Ukrainian]. https:/reyestr.court.gov.ua/
Review/81842010.

Resolution of November 27, 2019. Case No. 203/3937/16-u. (2019). The
Supreme Court [in Ukrainian]. https://reyestr.court.gov.ua/Review/86400818.

Civil Code of Ukraine. (2003). Law of Ukraine dated 16.01.03. No. 435-
IV [in Ukrainian]. https://zakon.rada.gov.ua/laws/show/435-15.

OTpumMaHo pepgakuiet xypHany / Received: 13.09.24
NMpopeueHzoBaHo / Revised: 10.10.24
CxBaneHo o apyky / Accepted: 01.11.24



~76 ~ B 1 C H U K KuiBcbkoro HauioHanbHoro yHisepcurety imeHi Tapaca LlleBueHka

Heorhii KHARCHENKO, DSc (Law), Prof.

ORCID ID: 0000-0002-4525-2805,

e-mail: georgkhar@gmail.com

Taras Shevchenko National University of Kyiv, Kyiv, Ukraine

THE CONCEPT OF BOOK POSSESSION IN PROPERTY VINDICATION

Background. Recently, the Supreme Court introduced the concept of book possession into the judicial practice of Ukraine, which signifi-
cantly changed the previous approach to determining the criterion of a person's possession of real estate. This innovation is both supported and
criticized by legal scholars. Naturally, there is a need to determine the feasibility of such changes, find their legal origins and reasons, and conduct a
critical analysis for this purpose accordingly.

Methods. To achieve the purpose of the study, the author used the following methods: formal and logical, dialectical, and comparative.

Results. The author emphasizes that, in contrast to the traditional approach, when in cases of property vindication, possession was deter-
mined solely on the basis of the fact of physical possession of a thing, possession of real estate may be confirmed by the fact of state registration of
the right to this property in accordance with the procedure established by law in the new concept of book possession.

The change in the previous concept of property vindication has naturally changed the law enforcement practice of considering this category of
court cases. Currently, in a situation where, for example, the property rights are registered to the plaintiff, and the de facto possessor of the property
is the defendant, the Supreme Court sees the proper way of protection is not a vindicatory action, as it was before, but a negatory action, since the
presence of an entry in the state register indicates, in the court's opinion, that possession of the property has not been violated.

Such a paradigm shift has various consequences for law enforcement practice, particularly the fact that, according to the Supreme Court's
conclusion, the statute of limitations does not apply to a negatory action. In contrast, the opposite is true for a vindicatory action.

Conclusions. The concept of book possession eliminates the distinctions between vindicatory and negatory actions. It is not based on
any provision of law. Still, it is a free and doctrinal interpretation of civil legislation by the Supreme Court, which, among other things, did not take
into account the fact that the State register of real property rights to immovable property by law records a person's property rights to such asset, and
not the fact of actual possession of it.

Keywords: theconceptof book possession, possession of property, vindicatory action, negatory action, state registration of property rights.
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