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DISCRETIONARY POWERS OF ADMINISTRATIVE COURTS IN THE FIELD
OF HUMAN AND CIVIL RIGHTS PROTECTION

The article considers the category of discretionary powers of administrative courts. It is noted that human rights and
freedoms and their guarantees determine the content and orientation of the activities of our state, the Constitution of Ukraine not
only declares the idea that a person is the highest social value of society, but emphasizes that the activities of the state
guarantee protection and are aimed at the realization of its legal rights, freedoms and interests. It is stated that ensuring
guarantees of man and citizen rights in relations with public administration bodies is the responsibility of any law-based state,
and Ukraine is no exception. The above-mentioned necessitated the creation of administrative justice in our state, which, on the
one hand, protects the rights of a person and a citizen, and on the other hand, with the help of a single judicial practice, ensures
the legality of the activities of public authorities. Administrative justice is the most important procedural and legal instrument in
the field of full protection of constitutional rights, freedoms and legitimate interests of man and a citizen. Methodology: The
methodological basis for the article are general and special methods of legal science, in particular: the method of dialectical
analysis, the method of prognostic modeling, formal and logical, normative and dogmatic, sociological methods. The results of
the study: in order to resolve the issue of legislative consolidation of the concept of "discretionary powers of the administrative
court”, the proposal in part 1 of Art. 4 of the CAS of Ukraine "Definition of terms" a separate paragraph defines the concept of the
following content: "discretionary powers of the administrative court — the rights and powers of the administrative court (first,
appellate, cassation instances, Grand Chamber of the Supreme Court) granted to it by the state, enshrined in the provisions of
the articles of the CAS of Ukraine, which enable the administrative court to freely act considering and deciding an administrative

case, to choose between two or more legal alternatives to that, which in its opinion is more appropriate (more reasonable)"”.
Keywords: discretion, discretionary powers, administrative courts, human rights and freedoms.

Introduction. According to Article 3 of the Constitution
of Ukraine, a person, his life and health, honor and dignity,
inviolability and security are recognized in Ukraine as the
highest social value. Human rights and freedoms and their
guarantees determine the content and orientation of the
activities of our state. Thus, it is advisable to focus on the
fact that the Basic Law not only declares the idea that a
person is the highest social value of society, but
emphasizes that the activities of the state guarantee
protection and are aimed at the realization of its legal
rights, freedoms and interests.

Thus, according to the decision of the Constitutional
Court of Ukraine dated 14.12.2011 No 19-rp/2011 human
rights and freedoms and their guarantees determine the
content and orientation of the state's activities (part two of
Article 3 of the Constitution of Ukraine). Established by the
Constitution and the laws of Ukraine, to make decisions or
to perform certain actions. The person in respect of whom
the power entity has decided, committed an action or
inaction has the right to protection [1].

Ensuring guarantees of human and citizen rights in
relations with public administration bodies is the
responsibility of any rule of the law-based state, and
Ukraine is no exception. The above-mentioned
necessitated the creation of administrative justice in our
state, which, on the one hand, protects the rights of man
and citizen, and on the other hand, with the help of a single
judicial practice, ensures the legality of the activities of
public authorities. Thus, administrative justice is the most
important procedural and legal instrument in the field of full
protection of constitutional rights, freedoms and legitimate
interests of a person and a citizen.

Main results. According to Article 125 of the
Constitution of Ukraine, administrative courts are
established and operate to protect the rights, freedoms and
interests of a person in the field of public-legal relations.
The purpose of the establishment of administrative courts
in Ukraine is to guarantee the right of everyone to
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challenge in court the decisions, actions or omissions of
state authorities, local governments, officials and officers,
which ensures the implementation of the constitutional
principle of state responsibility for its activities to a person.

The effectiveness of the mechanism for protecting
human and citizen rights, including judicial protection, is a
guarantee of achieving a certain social justice, the
manifestation of which is to overcome the negative social
consequences of violations of human and civil rights and
freedoms, and the ultimate goal of which is to ensure the
reality of such rights.

It is advisable to point out that the principle of the rule
of law is recognized and operates in Ukraine (Article 8 of
the Constitution of Ukraine), the elements of which are the
principle of legal certainty and the principle of justice.

In addition, the statement of the rule of law, in
accordance with the provisions of Article 1, the second
sentence of part three of Article 8, Article 55 of the Basic
Law, consists, in particular, in guaranteeing to everyone
judicial protection of rights and freedoms, as well as in
introducing a mechanism for such protection, actions or
omissions of authorities, officials and officers, as well as
regarding the impossibility of refusing justice (paragraph 1
of the operative part of the Decision of November 25, 1997
No 6-zp) [2], paragraph 1 of the operative part of the
Decision of December 25, 1997 No 9-zp) [3].

The component of the rule of law is the prevention of
abuse of authority, that is, going beyond discretion, the
restriction of which makes unfair, unreasonable, arbitrary
decisions impossible. That is why, due to the need to comply
with the rule of law, the issue of the limits of discretionary
powers and the specifics of their implementation by
administrative courts in the field of protection of human and
civil rights and freedoms is actualized.

As indicated in the special literature, modern socio-
political phenomena, the development of information
technologies, during globalization processes, pose more
and more new challenges in the process of exercising the
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discretionary powers of administrative courts in the field of
protection of human and civil rights and freedoms [4].

The issue of discretion has been attracting the attention
of both domestic scientists and practicing lawyers for many
years, and at the present stage this issue is becoming
increasingly relevant and debatable, since there is currently
no single understanding and approach both to the content of
the concept itself and to the types of discretion and its limits.

It is advisable to emphasize that for a long time the
theory of discretion of the administrative court was not
recognized in practice, it was criticized by legal scholars.
Even at this stage, there is no unambiguous attitude to the
exercise of procedural discretion in administrative
proceedings. Some researchers deny the need for its
existence, while others justify that procedural discretion is
extremely necessary and important when judges exercise
administrative proceedings [5, p. 193; 6, p. 12-16].

Moreover, this issue has repeatedly become the
subject of scientific, scientific-practical research. In
particular, in 2019, the discretion of administrative bodies
and judicial control over its implementation became the
subject of the Monitoring of Administrative Proceedings in
Ukraine carried out by the EU Project "Pravo-Justice".
The results of the monitoring showed that the national
legislation does not have clear rules on the limits of
judicial interference with the discretionary powers of
administrative bodies, as well as the fact that there is no
difference in the scope of the court's powers when
reviewing individual and collegial decisions [7].

Traditionally, in the scientific literature, discretionary
powers are divided into:

1) discretion of the administrative court during the
consideration (review) of the administrative case and the
adoption of a court decision;

2) discretion of the subject of public administration in
resolving the subordinate issue.

The essence of the discretion of the administrative
court is related to the powers of the judge to manage the
judicial process, which implements the principle of
independence of the judge and cannot be compared with
the discretion of the subject of public administration, the
application of which is checked by the court [5, p. 195].

In a democratic society, it is the court that plays a
decisive role in protecting human and citizen rights to
ensure the rule of law. Thus, part one of Article 55 of the
Constitution of Ukraine defines the right of everyone to
apply to the court if his rights or freedoms are violated,
obstacles to their realization are created or there is another
infringement of rights and freedoms. The specified norm
obliges the courts to accept applications for consideration
even if there is no special provision in the law regarding
judicial protection. The court's refusal to accept claims and
other applications or complaints that meet the requirements
established by law is a violation of the right to judicial
protection, which, according to Article 64 of the Constitution
of Ukraine, cannot be limited even in conditions of martial
law or a state of emergency [8].

The discretionary powers of the administrative court are
based on a number of principles of their application that are
quite different in their content and scope and are closely
related to the defining principles of legal proceedings. One of
such principles is the principle of independence of the court
and judges, which has several aspects: institutional,
functional and personal (independence of the judges
themselves). The institutional independence of the judiciary
lies primarily in the fact that it is entrusted to judges — the
bearers of this power, who exercise it independently of the
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legislative and executive branches of power. The functional
independence of the court and judges determines their
impartiality, that is, the right and duty of the court and judges
to make decisions independently, impartially, only on the
basis of the Constitution and the law, guided by the principle
of the rule of law (law principle). The personal independence
of a judge is determined not only by the Constitution and the
law, but also by the personality of the judge himself — the
level of his competence, moral qualities, etc [8].

It is worth mentioning that in general the word “discretion”
has been used since 1705 and is of French origin [9].

Translated from English, "discretion" — to represent,
transfer at someone's discretion, at the discretion of
anyone, to act at their own discretion [10]. "The right to
decide; necessary powers". The French equivalent of
"discretionnaire" — has the meaning of "discretionary”, that
is, "dependent on one's own discretion" [11].

According to some researchers, the French translation
of discretion in the general public sense, as an activity at its
own discretion, according to its own conviction, contradicts
its legal content, because it is not about the uncontrolled,
irresponsible work of officials, but about the implementation
of the powers within the limits determined by law [12].

The legal literature stipulates that the legal concept of
discretion provides for the possibility of choosing between
alternative methods of action and/or inaction, "discretion" is
not a duty, but the authority of a certain body [13].

As noted in scientific research, at the legislative level
the concept of discretion is not enshrined. Moreover,
analyzing the legal norms of the CAS of Ukraine in terms of
studying the discretion of the administrative court, it can be
seen that the mentioned procedural law uses other terms
(value concepts), such as: "at the discretion of the court",
"the court may", "the court has the right", "internal
conviction", "own initiative" (part 2, 4 of Article 9; part 2 of
Article 45; part 2, part 2, 3.7 art. 56; p.3 art. 65; p. 2
art. 76; p. 3 art. 77; p. 7 art. 81; p. 1 art. 90; p. 5 art. 99;
p.5 art. 101; p. 1 art. 102; part4 of article 103; ch. 1, 2
art. 111; part 2 of article 113; p. 2 art. 121; p. 1 art. 150;
p. 1 art. 157; p. 5 art. 159; p. 6 art. 172; ch. 6 p. 209; p. 11
art. 219, ch. 1 art. 214; p.5 art. 223; p.1 art. 252; p. 1
art. 253; p. 4 art. 262; p. 1 art. 291 etc.).

However, according to the methodology developed by
scientists, discretionary powers are understood as a set of
rights and obligations of the subject at its own discretion to
determine in whole or in part the type and content of the
decision, the ability to choose at its own discretion one of
several solutions, each of which is legitimate. At the same
time, discretion is not arbitrary, it is always carried out in
accordance with the law (right). Administrative courts can
control both the compliance of the implementation of the
discretion of the law (right) and the consistency of
decisions (actions) made on the basis of discretion with the
rights of man and citizen, general principles of public
administration, procedural norms, circumstances of the
case, available resources, etc [14].

The legal concept of ‘"discretion" of a public
administration entity is found in the Order of the Ministry of
Justice of Ukraine "On Approval of the Methodology for
Conducting Anti-Corruption Expertise" No 1380/5 of June
23, 2010 (the Order expired on the basis of the Order of
the Ministry of Justice of Ukraine dated 24.04.2017
No 1395/5), which stipulates that discretionary powers —
a set of rights and obligations of bodies of state power and
local self-government, persons authorized to perform the
functions of the state or local self-government, providing an
opportunity at their own discretion to determine in whole or
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in part the type and content of the management decision
that is made, or the ability to choose at their own discretion
one of several options for administrative decisions provided
for by the regulatory legal act [15].

According to the Recommendations of the Committee
of Ministers of the Council of Europe No R(80)2 on the
exercise by administrative authorities of discretionary
powers adopted by the Committee of Ministers on
11 March 1980 at the 316th meeting, discretionary powers
are understood as powers that an administrative body, when
making decisions, can exercise with a certain freedom of
discretion, that is, when such a body can choose from
several legally permissible decisions that, which it considers
the best in these circumstances. The peculiarity of
discretionary  powers, which  follows from the
recommendations of the Committee of Ministers of the
Council of Europe No R(80)2, is the right of an administrative
body at its own discretion to make one of several possible
decisions, depending on certain circumstances [16].

It is advisable to point out that the Methodology of the
Ministry of Justice, in contrast to the Recommendations of
the Committee of Ministers of the Council of Europe
No R(80)2, provides state bodies and local self-
government bodies, as well as individual authorized
persons with significantly wider powers, consisting in the
ability, at their own discretion, to determine the type and
content of a management decision fully or partially.
However, such a definition, according to some researchers,
is not justified, because the discretion of a state body
should have limits to decisions permissible by law [17].

Moreover, according to the position contained in the
page of the Cassation Administrative Court of the official
website of the Supreme Court and set forth in the Scientific
Opinion on the limits of discretionary powers of the subject of
public administration, which in particular indicates that the
subject of power is a body of state power, a body of local
self-government, another entity exercising power
management functions in accordance with the law, including
in pursuance of delegated powers (Article 1 of the Law of
Ukraine "On Information"). Thus, discretionary power may
consist in choosing to act or act, and if to act, then in
choosing a solution or action among the options that are
directly or indirectly enshrined in the law. An important
feature of this choice is that it is carried out without the need
to coordinate the option of choice with anyone. To denote
discretionary authority, the legislator uses, in particular, the

terms "may", "has the right", "on his own initiative", "cares",
"provides", "conducts activities", "establishes", "determines",
"at his discretion". However, the presence of such a term in
the law does not automatically indicate that the subject of
power has discretionary powers [18].

Regarding the concept of discretion of the
administrative court, as indicated in the separate opinion of
the Judge of the Supreme Court Y.O. Bernazyuk dated
April 25, 2018 in case No 826/5575/17, in accordance with
the position of the Supreme Court, which was formed in the
resolutions of February 13, 2018 in case No 361/7567/15-a,
dated March 7, 2018 in case No 569/15527/16-a, dated
March 20, 2018 in case No. 461/2579/17, dated March 20,
2018 in case No 820/4554/17, dated April 3, 2018 in case
No 569/16681/16-a and of Aprii 12, 2018, case
No 826/8803/15, "discretionary powers are an opportunity
to act at one's own discretion, within the limits of the law,
the ability to apply the norms of the law and perform
specific actions (or action) among others, each of which is
separately relatively correct (legal); in accordance with the
tasks of administrative proceedings defined by Article 2 of
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the CAS of Ukraine, the administrative court is not
empowered to interfere in the free discretion of the power
entity outside the scope of verification according to certain
criteria; the task of justice is not to ensure the effectiveness
of public administration, but to guarantee compliance with
the requirements of law, otherwise the principle of
separation of powers is violated; the principle of separation
of powers denies granting to the administrative court
administrative and discretionary powers; since the only
criterion for the administration of justice is law, the task of
administrative proceedings is always to control the legality;
the verification of expediency does not correspond to the
competence of the administrative court and goes beyond
the limits of administrative proceedings; the administrative
court cannot replace another body of state power and
assume the authority to resolve issues that are within the
competence of this body by law" [19].

According to the position of the Supreme Court of
Ukraine set forth in the resolution of March 14, 2017 in
case No 800/323/16, the court does not interfere and
cannot interfere with the discretion (free discretion) of the
power entity outside the verification according to the criteria
of compliance with the decision-making (actions) provided
for in part three of Article 2 of the CAS of Ukraine, replace
it and assume its powers, provided by law to the relevant
subject of power [20].

The criteria for judicial control over the exercise of
discretionary powers are: inspections of the activities of
public administration established by the CAS of Ukraine, in
particular, the purpose for which discretionary authority is
granted, the objectivity of the study of evidence in the case,
the principle of equality before the law, impartiality; public
interest, for which discretionary authority is exercised; the
content of constitutional rights and freedoms of the person;
the quality of presentation in the discretionary decision of
the arguments, the motives for its adoption [18].

Thus, speaking of the discretionary powers of the
administrative court, it should be said that this is a certain
freedom (choice) of the administrative court in deciding a
specific administrative case and adopting the most optimal
decision within the Framework of the Constitution and the
laws of Ukraine, guided and adhering to the basic principles
(principles) of administrative law (Part 3 of Article 2 of the
CAS of Ukraine).

At the same time, in addition to discretion, the
administrative court is endowed with a certain scope of
administrative powers, such as in the case when the
administrative court is the administrator of public
information, since the provision of such information takes
place on the condition of the possibility to dispose of this
information by the administrative court at its own discretion.
At the same time, the administrative court is recognized as
a subject of power, since according to paragraph 7 of Art. 4
of the CAS of Ukraine is enshrined by this entity — a body
of state power, a body of local self-government, their
official or officer, another entity in the exercise of public-
power administrative functions on the basis of legislation, in
particular for the performance of delegated powers, or the
provision of administrative services [21, p. 328].

As some scholars rightly emphasize, during the
implementation of administrative proceedings, it is
important to correctly determine and correlate the
discretion of the administrative court with the discretion of
the subject of public administration, not to assume the
assignment and exercise by the administrative court of the
powers of this subject, as well as to prevent unreasonable



~ 52 ~

B 1 C H U K KuiBcbkoro HauioHanbHoro yHisepcurety imeHi Tapaca LlleBueHka

or excessive procedural interference in the discretion of the
subject of public administration [22, p. 195].

Thus, the administrative court must at the proper level
correlate procedural discretion with the discretion of public
administration entities, and in turn make it impossible
(exclude) the assignment and exercise of powers of public
administration entities, as well as prevent unlawful
interference with the discretion of such entities.

As Supreme Court Justice O. Gubska points out:
"Discretionary authority may consist in choosing to act or
be idle. If you act, in choosing a solution or action among
the options that are directly or indirectly enshrined in the
law. An important feature of this choice is that it is carried
out without the need to agree with someone of the chosen
option. The choice of option involves establishing the
actual circumstances of the case and providing them with a
legal assessment; search for an appropriate rule of law and
verification of its action or resolution of the issue of
applying an analogy (law); clarification of the content of the
rule of law (interpretation of a legal norm); the
implementation of the choice of the best solution, the
commission of actions, refraining from actions. Such a right
of an executive body (official) is conditioned by a certain
freedom, that is, administrative discretion, in assessing,
acting or refraining from actions (inaction), and if in actions,
then in choosing one of the options for decisions (actions)
or legal consequences. It is the choice of only one of the
legitimate alternatives. The choice can be made between
two or more alternatives. At the same time, the choice may
be limited when all the alternatives from which to choose
are exhaustively provided for by law (a closed list of
alternatives). In addition, the choice can be made from an
indefinite number of alternatives, that is, the choice can be
unlimited (the so-called open list of alternatives)" [23].

The same position was supported by A. Barak, who at
one time defined the concept of "discretion" as "the powers
that the law gives to judges to make a choice of several
alternatives, of which each is legal" [24, p. 10]. Thus, it can
be concluded that the researchers focus not on the
"freedom" of the judge to act at his own discretion, but
solely on the "choice" of the judge between two or more
legitimate alternatives.

There are other approaches. Thus, according to some
scholars, the discretion of the court is characterized by the
establishment of a clear framework within which any judge
should be in the administration of justice [8]; the discretion of
the administrative court is regulated by the norms of
administrative procedural law and based on the norms of
substantive law and actual circumstances, the ability of the
administrative court, which considers and decides the case,
to choose a procedural decision of its own choice [25]. Some
researchers emphasize that discretionary right or
discretionary power is the freedom granted to the person to
act at his discretion, that is, when assessing the situation, to
choose one of several options for action (or to refrain from
action) or one of the options for possible solutions [26].

The analysis of the articles of the CAS of Ukraine
shows that most of its articles contain precisely evaluative
concepts, those that are not specified by the legislator. This
is what gives the right of a judge of an administrative court
to exercise procedural discretion. An example of the above,
it is advisable to cite part 1 of Art. 214 of the CAS of
Ukraine according to which, at the discretion of the court,
juvenile witnesses and juvenile witnesses are interrogated
in the presence of a teacher or parents, adoptive parents,
guardians, trustees, if they are not interested in the case.
The above emphasizes that procedural discretion is not
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only the presence of a direct reference provided for by the
CAS of Ukraine ("at the discretion of the court", "the court
may", "the court has the right", "internal conviction", "own
initiative"), but also as the choice by the administrative
court of one of the options proposed by the legislator.

At the same time, the concept of "internal persuasion”
is found in the CAS of Ukraine. So, according to part 2 of
Art. 76 of the CAS of Ukraine, the question of the
sufficiency of evidence to establish the circumstances
relevant to the case, the court decides in accordance with
its internal conviction. Also, in part 1 of art. 90 of the CAS
of Ukraine "the court evaluates the evidence available in
the case according to its internal conviction, which is
based on their direct, comprehensive, complete and
objective research" [26].

Conclusions. Thus, the hosts of the judge's inner
conviction should not identify it with the fact that judges
evaluate the evidence and determine its sufficiency
arbitrarily, or as they wish. Internal conviction is the ability
of the judge to decide for himself whether there is enough
evidence in the case, about their reliability to make a
decision and the judge's confidence that his actions will
lead to a legal decision.

The analysis gives grounds to conclude that in order to
resolve the issue of legislative consolidation of the concept
of "discretionary powers of the administrative court", it is
reasonable to propose [27, p. 38] in part 1 of Article 4 of
the CAS of Ukraine "Definition of terms" to define the
concept of the following content in a separate paragraph:
"discretionary powers of the administrative court — the
rights and powers of the administrative court (first,
appellate, cassation instances, Grand Chamber of the
Supreme Court) granted to it by the state, enshrined in the
provisions of the articles of the CAS of Ukraine, which
enable the administrative court to freely act in considering
and deciding an administrative case, to choose between
two or more legal alternatives the one that, in its opinion, is
more appropriate (reasonable)."

References

1. Rishennia Konstytutsiinoho Sudu Ukrainy [Decision of the
Constitutional Court of Ukraine] vid 14.12.2011 Ne 19-rp/2011 URL:
https://zakon.rada.gov.ua/laws/show/v019p710-11#Text (in Ukraine).

2. Rishennia Konstytutsiinoho Sudu Ukrainy Decision of the
Constitutional Court of Ukraine vid 25 lystopada 1997 roku Ne 6-zp URL:
https://zakon.rada.gov.ua/laws/show/v006p710-97#Text (in Ukraine).

3. Rishennia Konstytutsiinoho Sudu Ukrainy Decision of the
Constitutional Court of Ukraine vid 25 hrudnia 1997 roku Ne 9-zp URL:
https://zakon.rada.gov.ua/laws/show/v009p710-97#Text (in Ukraine).

4. laremak Z.V. Pro dyskretsiini povnovazhennia u sudovii praktytsi
administratyvnykh sudiv Ukrainy ta Yevropeiskoho sudu z prav liudyny
[About discretionary powers in the judicial practice of the administrative
courts of Ukraine and the European Court of Human Rights] URL:
https:/laremak_Pravovi%20pozytsii%20leSPL_2017_193-216.pdf (in Ukraine).

5. Pudelka Y. Administratyvnyi rozsud: poniattia i rozmezhuvannia iz
sudovym rozsudom. [Administrative discretion: concept and distinction from
judicial discretion] Pytannia administratyvnoho prava. Kn. 1. vidp. za vyp.
N. B. Pysarenko. Kharkiv: Pravo, 2017. S. 193-200 (in Ukraine).

6. Zvit "Dyskretsiia administratyvnykh orhaniv i sudovyi kontrol za yii
realizatsiieiu" [Report "Discretion of administrative bodies and judicial
control over its implementation"] URL: https://www.pravojustice.eu/storage/
app/uploads/public/602/a7b/15b/602a7b15b362e496299034.pdf (in Ukraine).

7. Mirylo verkhovenstva prava (pravovladdia) natsionalnoho rivnia:
praktyka Ukrainy [Rule of law Checklis t at national level: case of Ukraine] /
za zah. red. M. Koziubry, uporiadnyky ta avtory komentariv: V. Venher,
A. Zaiets, Ye. Zvieriev, M. Koziubra, Yu. Matvieieva, O. Tseliev; Tsentr
doslidzhennia problem verkhovenstva prava ta yoho vtilennia v natsionalnu
praktyku  Ukrainy  Natsionalnoho universytetu "Kyievo-Mohylianska
akademiia". Kyiv, 2020. 144 s. URL: https://rm.coe.int/rule-of-law-checklist-
at-national-level-case-of-ukraine/1680a07dd0%22%20/ (in Ukraine).

8. Bybyk S. P. Slovnyk inshomovnykh sliv. [Dictionary of foreign
words] S. P. Bybyk, H. M. Siuta. Kh. : Konsum, 2006. 380 s. (in Ukraine).

9. Anhliisko-ukrainskyi slovnyk. [English-Ukrainian dictionary] URL:
https://english-online.org.ua/dictionary/discretion (in Ukraine).



IOPUANYHI HAYKMWU. 5(124)/2022 ~53 ~
10. Miliienko O.A. Teoretyko-prykladni aspekty zastosuvannia CnucoK BUKOPUCTaHUX axxepen
administratyvnykh aktiv [Theoretical and applied aspects of application of 1. PiwenHss KoHctutyuithoro Cyagy VYkpainm Big  14.12.2011

administrative acts] URL: http://phd.znu.edu.ua/page//dis/07_2021/Milienko.pdf
(in Ukraine).

11. Lahoda O. Osnovni pomylky u zastosuvanni dyskretsiinykh
povnovazhen posadovymy osobamy administratyvnykh orhaniv. [Basic
errors in the application of discretionary powers by officials of administrative
bodies] Pravo Ukrainy. 3/2009. S. 86. URL: pravoua.com.ua/ru/store/
cdownload/pravoukr/pravoukr_2009_3/ (in Ukraine).

12. Nedjatigil, Zaim M. Judicial Control of Administrative Discretion: A
Comparative Study (Great Britain, France, Germany, Netherlands, ltaly).
Anglo-American Law Review 14.2 (1985). p. 97. (In English).

13. Pro zatverdzhennia Metodolohii provedennia antykoruptsiinoi
ekspertyzy [On the approval of the Methodology of anti-corruption
examination] Nakaz ministerstva yustytsii Ukrainy. Ne 1380/5 vid
23 chervnia 2010 roku. URL: https://zakon.rada.gov.ua/laws/show/v1380323-10#
Text (in Ukraine).

14. Committee of ministers. Recommendation no. R(80) 2. Of the
committee of ministers. Concerning the exercise of discretionary powers by
administrative authorities: URL: https://rm.coe.int/ CoERMPublicCommon
SearchServices/DisplayDCTMContent?documentld09000016804f22ae (in
English).

15. Loiuk |.A. Osoblyvosti realizatsii dyskretsiinykh povnovazhen
natsionalnym bankom ukrainy pry stvorenni bankiv. [Peculiarities of the
implementation of discretionary powers by the National Bank of Ukraine
when creating banks] Chasopys Kyivskoho universytetu prava. 2016/2.
s. 116 (in Ukraine).

16. Naukovyi vysnovok shchodo mezh dyskretsiinoho povnovazhennia
subiekta vladnykh povnovazhen ta sudovoho kontroliu za yoho realizatsiieiu.
[Scientific conclusion on the limits of the discretionary power of the subject
of power and judicial control over its implementation] URL:
https://supreme.court.gov.ua/supreme/pro_sud/naukovi_visnovki/nauk_
visnovok_01_03_2018 (in Ukraine).

17. Okrema dumka suddi Verkhovnoho Sudu Ya.O. Bernaziuka
[Separate opinion of Supreme Court judge Ya.O. Bernazyuk] vid 25 kvitnia
2018 roku u spravi Ne 826/5575/17 URL: https://zakononline.com.ua/court-
decisions/show/7363501 (in Ukraine).

18. Postanova Verkhovnoho Sudu Ukrainy [Resolution of the Supreme
Court of Ukraine] vid 14 bereznia 2017 roku u spravi Ne 800/323/16 URL:
https://protocol.ua/ua/postanova_vsu_vid_14_03_2017_roku_u_spravi_800_
323_16/ (in Ukraine).

19. Smokovych M. I., Bevzenko V. M. Administratyvnyi protses Ukrainy :
teoriia, praktyka : [Administrative process of Ukraine: theory, practice]
Pidruchnyk. Zah. red. d. yu. n., prof. Bevzenka V. M. Per. z nim. i adap.
Ryzhkova H. V. Kyiv : VD "Dakor", 2020. 1346 s., s. 328 (in Ukraine).

20. Bevzenko V. M. Mezhi protsesualnoho rozsudu administratyvnykh
sudiv u spravakh pro povernennia pomylkovo ta/abo nadmiru (splachenykh)
zarakhovanykh do biudzhetu mytnykh platezhiv. [Limits of procedural
discretion of administrative courts in cases of erroneous return and/or
excess (paid) customs payments included in the budget] Administratyvne
pravo i protses. 2014. Ne 4 (10). S. 193-210, s. 195 (in Ukraine).

21. Hubska O. Dyskretsiia ta yii mezhi: shcho hovoryt pro tse
natsionalne ta mizhnarodne zakonodavstvo [Discretion and its limits: what
national and international law says about it] "Sudebno-yurydycheskaia
hazeta". 2020. 14 hrudnia. URL: https://bit.ly/3qSzVo9 (in Ukraine).

22. Barak A. Sudeiskoe usmotrenye [Judicial discretion] / A. Barak:
perev s anhl. M.: Yzdatelstvo Norma. 1999. 376 s. (in Ukraine).

23. Bevzenko V. M., Panova H. V. Sutnist ta pidstavy vtruchannia
administratyvnoho sudu u rozsud publichnoi administratsii [The essence and
grounds of the intervention of the administrative court in the discretion of the
public administration] : monohrafiia / za zah. red. V. M. Bevzenka. K.: VD
"Dakor", 2018. 232 s. (in Ukraine).

24. Shatrava S. O. Dyskretsiini povnovazhennia pratsivnykiv OVS, yak
koruptsiinyi ryzyk v diialnosti orhaniv vnutrishnikh sprav [Discretionary
powers of employees of the Ministry of Internal Affairs as a corruption risk in
the activities of internal affairs bodies]. Porivnialno-analitychne pravo. 2013.
Ne 2. S. 276-277. (in Ukraine).

25. Kodeks administratyvnoho sudochynstva Ukrainy [Administrative
Judicial Code of Ukraine] URL: https://zakon.rada.gov.ua/laws/show/2747-
15#Text (in Ukraine).

26. Postanova Verkhovnoho Sudu [Resolution of the Supreme Court]
vid 27 bereznia 2018 roku wu spravi Ne 816/809/17. URL:
http://reyestr.court.gov.ua/Review/72983261 (in Ukraine).

27. Susak M.S. Zmist ta realizatsiia protsesualnoho rozsudu
administratyvnoho sudu pershoi instantsii [Content and implementation of
the procedural discretion of the administrative court of first instance].
Dysertatsiia na zdobuttia naukovoho stupenia doktora filosofii za
spetsialnistiu 081 "Pravo". Kyivskyi natsionalnyi universytet imeni Tarasa
Shevchenka, Kyiv, 2021, 282 s. (in Ukraine).

ISSN 1728-2195

Ne 19-pn/2011 URL: https://zakon.rada.gov.ua/laws/show/v019p710-11#Text.

2. PiwenHsa KoHcTtutyuinHoro Cyny Ykpainu Big 25 nuctonaga 1997 p.
Ne 6-3n URL: https://zakon.rada.gov.ua/laws/show/v006p710-97#Text.

3. PiweHHs KoHcTuTyuiiHoro Cyay YkpaiHu Big 25 rpyaHs 1997 p.
Ne 9-3n URL: https://zakon.rada.gov.ua/laws/show/v009p710-97#Text.

4. fApemak 3.B. Mpo AuckpeLinHi NOBHOBaXeHHs1 Y CyAOBi MpaKTuLi
agMiHiCTpaTUBHMX CyAiB YKpaiHu Ta €BPONencbkoro cyay 3 npas NOAUHW.
URL: https://Apemak_[1paBoBi%20no3nii%20€Cr_2017_193-216.pdf.

5. Mygenska M. AOMIHICTPaTMBHWI PO3CY/: MOHATTS | PO3MEXYBaHHA
i3 cyaoBuM poscyaoMm. MuTaHHs agmiHicTpaTuBHoro npaea. KH. 1./ Bign. 3a
Bun. H.B. MNucapeHko. Xapkis : Mpaeo, 2017. C. 193-200.

6. [uckpeuis agMiHiCTpaTMBHUX OpraHiB i CyAOBMiA KOHTpOnb 3a ii pe-
anisauieto :  3BiT. URL: https://www.pravojustice.eu/storage/app/uploads/
public/602/a7b/15b/602a7b15b362e496299034.pdf.

7. Mipuno BepxoBeHCTBa npasa (MPaBoBNafAs) HaUiOHaNbHOTO PiBHA:
npaktuka Ykpainu (Rule of law Checklis t at national level: case of Ukraine) /
3a 3ar. pea. M. Koswo6pu, ynopsagH. B. BeHrep, A. 3aeub, €. 3BepeB Ta iH.;
LleHTp pocnigxeHHs npobrnem BepxoBeHCTBA NpaBa Ta WOro BTIMEHHS B
HauioHanbHy npakTuky YkpaiHu HauioHanbHoro yHisepcutety "Kuneso-
MorunsiHcbka akagemis”. Kuis, 2020. 144 c. URL: https://rm.coe.int/rule-of-
law-checklist-at-national-level-case-of-ukraine/1680a07dd0%22%20/.

8. Bubuk C.IM. CnoBHukK iHWOMOBHKUX cniB. C.IM. bubuk, .M. CwoTa. X. :
KoHcym, 2006. 380 c.

9. AHmnificbko-ykpaiHcbkuin cnosHuk. URL: https://english-online.org.ua/
dictionary/discretion.

10. MinieHko O.A. TeopeTuKo-NpUKNaaHi acneKkT! 3acToCyBaHHS aaMi-
HicTpaTtvBHKx akTiB. URL: http://phd.znu.edu.ua/page//dis/07_2021/Miliienko.pdf.

11. Naropa O. OCHOBHi NOMUIIKN Y 3aCTOCYBaHHi OMCKPELinHUX NoB-
HOBaXkeHb MocafoBUMKU ocobamu afMiHicTpaTuBHUX opraHiB // Npaso
Ykpaitn, 2009. Ne 3. C.86. URL: pravoua.com.ua/ru/store/cdownload/
pravoukr/pravoukr_2009_3/.

12. Nedjatigil, Zaim M. Judicial Control of Administrative Discretion: A
Comparative Study (Great Britain, France, Germany, Netherlands, ltaly).
Anglo-American Law Rev. 14.2 (1985). p. 97.

13. lMpo 3aTBepaxeHHss MeTogonorii NPOBEAEHHSI aHTUKOPYNLiAHOT
ekcnepTnan : Haka3s miHictepcTBa tocTuuii Ykpaitm Ne 1380/5 Big 23 yepBHs
2010 p. URL: https://zakon.rada.gov.ua/laws/show/v1380323-10#Text.

14. Committee of ministers. Recommendation no. R(80) 2. Of the
committee of ministers. Concerning the exercise of discretionary powers by
administrative authorities. URL: https://rm.coe.int/ CoERMPublicCommon
SearchServices/DisplayDCTMContent?documentld09000016804f22ae

15. Notok I.A. OcobnueocTi peanisauii ANCKPELNHNX NOBHOBaXEHb
HauioHanbHUM 6aHkoM YkpaiHu npu cTBopeHHi 6aHkiB // Yaconuc Kuiscbko-
ro yHiBepcuteTy npaea, 2016 Ne 2. c. 116

16. HaykoBWI BMCHOBOK LWOAO MEX AUCKPELINHOrO MOBHOBaXEHHS
cyb'ekTa BnagHMX MNOBHOBaXEHb Ta CyAOBOrO KOHTPOMK 3a MOro pe-
anizauieto. URL: https://supreme.court.gov.ua/supreme/pro_sud/naukovi_
visnovki/nauk_visnovok_01_03_2018.

17. Okpema aymka cyani BepxosHoro Cymy A.0. BepHasioka Big
25 kBiTHA 2018 poky y cnpasi Ne 826/5575/17. URL: https://zakononline.com.ua/
court-decisions/show/7363501.

18. MocraHoBa BepxosHoro Cyay Ykpainu Big 14 6epesnsi 2017 poky
y cnpasi Ne 800/323/16 URL: https://protocol.ua/ua/postanova_vsu_
vid_14_03_2017_roku_u_spravi_800_323_16/.

19. CmokoBuy M.l,, bBeB3eHko B.M. AgmiHicTpaTvBHUIA npouec
YkpaiHu: Teopis, npakTuka : nigpyvHuK / 3ar. pea. B.M. BeBseHka ; nep. 3
HiMm. i agan. I.B. Pwxkosa. Kuis : B[l "Oakop”, 2020. 1346 c.; c. 328.

20. Be3eHko B.M. Mexi npouecyanbHoro poscydy aaMiHiCTpaTUBHUX
CydiB y cnpaBax npo NOBEPHEHHSI MOMWIKOBO Ta/abo HagMmipy (cnnayeHux)
3apaxoBaHux [0 OlomxeTy MUTHMX nnaTexiB // AgMiHicTpaTMBHe npaBo i
npouec, 2014. Ne 4(10). C. 193-210. c. 195.

21. T'y6ebka O. vckpeuist Ta il MeXi: LLO rOBOPUTb NPO Lie HauioHanb-
He Ta MixHapoaHe 3akoHoaaBcTBo / CyaebHo-topuanyeckas raseta, 2020.
14 rpyaHs. URL: https://bit.ly/3qSzVo9.

22. bapak A. Cypgevickoe ycmoTpeHue / nepeB c aHrn. M.: u3p-Bo
Hopwma, 1999. 376 c.; C. 10.

23. bes3eHko B.M., MaHoBa [I'.B. CyTHicTb Ta migcTtaBu BTPy4aHHS
agMiHicTpaTUBHOrO cyay y po3cyA nybniyHoi agmiHicTpauii: MmoHorpadis / 3a
3ar. pea. B.M. bBeesenka. K. : B[ "Oakop", 2018. 232 ¢c.; C. 71

24. WarpaBa C.O. OdwuckpeuiiHi noBHOBaxeHHA npauiBHukiB OBC, sik
KOPYNUINHUIA PU3MK B OiSNbHOCTI OpraHiB BHYTPILLHiX cnpas // MNopiBHANBHO-
aHanitnyHe npaso, 2013. Ne 2. C. 276-277.

25. Kopekc  apMiHiCTpaTMBHOrO  CydOYMHCTBA
https://zakon.rada.gov.ua/laws/show/2747-15#Text.

26. lMoctaHoBa BepxosHoro Cyay Big 27 6epe3Hst 2018 poky y crnpasi
Ne 816/809/17. URL: http://reyestr.court.gov.ua/Review/72983261.

27. Cycak M.C. 3mict Ta peanisauis npouecyanbHoro poscyay
aAMIHICTPaTMBHOrO CyAy NepLuoi iHCTaHUii : guc. ... A-pa dinocodii 3a cned.
081 "Mpa.o". Kuis. Hau,. yH-T imeHi Tapaca LeByeHka, 2021, 282 c.

Ykpainm  URL:

Received: 08.10.22
Revised: 12.10.22
Accepted: 12.10.22



~ 54 ~ B 1 C H U K KuiBcbkoro HauioHanbHoro yHisepcurety imeHi Tapaca LlleBueHka

H. 3apupaka, A-p opua. Hayk, Aowl., npod.
KuiBcbkuit HauioHanbHUM yHiBepcuteT iMeHi Tapaca LLleBuyeHka, KuiB, YkpaiHa

AUCKPELIWHI NOBHOBAXEHHSA AOMIHICTPATUBHUX CYAIB
Y COEPI 3AXUCTY NPAB NIOAWHU | TPOMAOAHUHA

HocnidxeHo AuckpeuiliHi noeHoeaxeHHs1 aOMiHicmpamueHux cydie. Bka3aHo, uwjo npaea i ceo60du 1OOUHU ma ixHi 2apaHmii eusHayaroms
3micm i cnpsimosaHicmb OdisinbHOocmi Hawoi dep)xasu, KoHcmumyuyiero YkpaiHu He minbku Aeknapyemsbcsi idesi Npo me, wo toOUHa € HalisUW,0H0
couianbHo0 YiHHicmio cycninscmea, a U Ha2osowyemscsl, Wo disnbHicmb depxasu 2apaHmye 3axucm i crnpsiMosyembCcsl Ha peasisayito i 3aKoH-
Hux npas, ceo600 ma iHmepecie. KoHcmamoesaHo, wo 3abe3neyeHHs1 2apaHmili Npae /IIOOUHU | 2poMadsiHUHA y 8iOHOCUHax 3 op2aHamMu ny6niyHoi
admiHnicmpauii € o608 'sizkoM 6ydb-sikoi npasoeoi depxasu, i YkpaiHa He € eauHsimkoMm. BkaszaHe o6yMoeusio c8o20 Yacy Heo6xiOHicmb cmeopeHHs
8 Hawil Oepiasi admMiHicmpamueHoi rocmuyii, sika, 3 00Ho20 60Ky, 3axuwjae npasea /IIOOUHU i 2pomadsiHuHa, a 3 iHWo20, 3a A0roOMo20t0 €OUHOT
cydoeoi npakmuku, 3abe3neyye 3akoHHicmb dissnIbHOCMI op2aHie ny6ni4Hoi enadu. AGmiHicmpamueHa rocmuyis € HalieaxnusiwuM npoyecyarsb-
HO-npaeosuM iHCmMpyMeHmMoM y cghepi MOBHOYIHHO20 3axucmy KOHcmumyuyiliHux npae, ceob00 i 3aKOHHUX iHmMepecie NOOUHU i 2pomMadsiHUHa.
BkasaHo, wo numaHHsi Quckpeyii npomsizoM 6a2zamboXx pokie npueepmac yeazy siKk 6imyYu3HsHUX 84eHUX, mak i ropucmie-npakmucie, a Ha cy4ac-
HoMy emani ysi npobnemamuka cmae ece 6inbwW aKkmyasnbHO i QUCKYCIliHOI, OCKinbKuU Hapa3i eiocymHe eduHe po3ymiHHs U nidxid sik do 3micmy
camoz2o noHsimmsi, mak i do eudie duckpeuii ma i Mex. AKyeHmoeaHo yeazy, wo mpueanuli yac meopis Auckpeyii aBmiHicmpamueHoz2o cydy He
eU3Haeasiacb Ha Mpakmuuyi, Kpumukyeasnacb 84eHUMU-Npaso3HasysiMmu. Haeimb Ha cb0200Hi eidcymHe 0OHO3Ha4YHe cmaesieHHs1 00 30iliCHEeHHs1 8
admiHicmpamueHoMy cydo4uHcmei npoyecyanbHo20 po3cydy. OOHi docniOHUKU 3anepeyyromb Heob6xiOHicmb i020 icHy8aHHs, a iHWi o6rpyHmo-
eyromb, wjo npouyecyasbHuUli po3cyd € Had3eu4yaliHo Heob6xiOHUM ma eaxnueum npu 30ilicHeHHi cyddsiMu admiHicmpamueHo20 cydo4uHcmea.
Binbwe moeao eka3aHe NumMaHHs1 HEOOHOPa3080 cmaeasio nNpedMemom HayKoeux ma HayKoeo-rnpakmuyHux docioxeHb. Memodosoai4Ho OCHO-
80r0 cmammi € 3a2anbHi ma cneyianbHi Memodu PUAUYHOT HayKu, 30KpemMa: Memod diasleKmu4YHo20 aHasi3y, Memod NMPo2HOCMU4YHo20 Moderito-
8aHHs1, ¢hopmasibHO-/102i4HUl, HOP U8HO0-00 I4HUl, coyiosioziyHuli Memoou. Pe3ynbmamu OOCiOKeHHs: 3a0ns eupileHHs1 numaHHs
3aKoH0OGaeY020 3aKpinsieHHs1 MoHsaMmMs "AuckKpeyiliHux noeHoeaxeHb adMiHicmpamueHo20 cydy" C/IywHOI eu3HaHo npono3uyiro y 4. 1 cm. 4
KAC YkpaiHu "Bu3Ha4yeHHsI mepMiHie" OKpeMuM ryHKMoM eu3Ha4yumu MOoHsIMmmsi mako20 3micmy: "OuckpeyiliHi moeHoeaxeHHs1 aOMiHicmpamue-
Ho20 cydy — npaea ma NnoeHoeaxeHHs1 aOMiHicmpamueHoz0 cydy (nepwoi, anensayiliHoi, kacayiliHoi iHcmaHuii, Benukoi Manamu BepxoeHoz2o
Cydy), HaOaHi liomy depxaeoto, 3akpinneHi nonoxeHHssmu cmamel KAC YkpaiHu, siki HaGatomb Moxnueicmb adMiHicmpamueHomy cydy 8inbHo
dismu, po3ansidaoyu ma eupiwyroyu admiHicmpamueHy crnpasy, o6upamu Mix deoma abo 6inbwe 3aKOHHUMU aslbmepHamueamu my, sika Ha lio20
nepekoHaHHs1 dopeyqHiwa (o6rpyHmoeaHriwa)”.

Knrouoei cnoea: duckpeuis, duckpeuiliHi moeHoeaxxeHHs1, aOMiHicmpamueHi cydu, npaea i ceo600u /1t0OUHU.
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