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NyGNNYHbIX 3aKynoK AenapTamMmeHTa perynvpoBaHusi NyGrnuyHbIX 3aKynok

MuHUCTEpCTBO 3KOHOMUYECKOro Pa3sBUTUA 1 ToproBnu YkpauHel, Kues, YkpauHa,
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MuHUCTEepCTBO 3KOHOMUYECKOro pa3BuTUA U Toproenu Ykpautel, Kues, YkpanHa

OCOBEHHOCTU NPABOOTHOLLEHUIA B COEPAX NYBNUYHbIX 3AKYNOK
M NYBNNYHO-YACTHOIO NMAPTHEPCTBA MO 3AKOHOOATENbLCTBY YKPAUHDI

Cmambsi nocesiwjeHa uccredosaHuro crieyugpuyeckux ocobeHHocmeli Npasogozo peayuposaHusi omHoweHul 8 cghepe nMyb6ruYHbIX 3aKyNoK,
a makxe cosepuweHcmeosaHuro 3akoHodamesnbcmea 8 cghepax ny6nu4YHbIX 3aKynok u nybnuyHo-yacmHo2o napmuepcmea. lpednazaemcs yHu-
¢uyuposaHHbIli N00x00d Kk onpedenieHUr0 cybbLEKMHO20 cocmasa omHoweHul ny6nuyHo-yacmHo2o napmHepcmea. Uccnedyemcs mexdyHapod-
HbIU onbim co30aHusi Mak Ha3bleaeMbIX KOMMNaHul "cneyuanbHO20 Ha3HavYeHus".

Knroyeenie cnoea: ny6nuyHo-yacmHoe napmHepcmeo, ny6uyHbie 3aKynku, cy6bLeKkmbi npagoomHoweHull, meHoep.
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This article is devoted to the study of public procurement legal regulation’s specific features, as well as improvement of legislation in the areas
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CYNOBE PIWEHHA AK IOPUAUYHA NIACTABA
3ACTOCYBAHHA 3ANOBINKHOIO 3AXoay

Bues4yeHOo cymHicmb cydo8020 piweHHs1 sIK ropudu4Hoi nidcmaeu 3acmocyeaHHs1 3anobixHux 3axodie. HadaHo npaeoesy xa-
pakmepucmuky yxeasnam crnidyoeo cyddi, cydy npo 3acmocyeaHHsi ma 8idMosy 8 3acmocyeaHHi 3anobixxHozao 3axody. OkpemMo
PO3KPUMO NuUMaHHs1 u,000 HabpaHHs1 3aKOHHOI cuslu cyAo8UM pilWeHHSIM PO 3acmocyeaHHs1 3anobiHo20 3axody.

Knro4yoei crnoea: 3anobixHi 3axodu; nidcmaeu 3acmocyeaHHs1 3anobiHuUx 3axodie; yxeana; eUpPOK.

Beryn. Y nonoxeHHax 4.2 cT.177 KIIK Ykpainu
BM3HAYEHO MiOCTaBM 3aCTOCYBaHHS 3anobikHMX 3axoAis:
HasBHICTb OGIrpyHTOBaAHOI NiJO3pM y BYMHEHHi ocoboto
KpUMiHanbHOro NPaBoOMoOpPYLUEHHSA Ta HAABHICTb PU3KKIB, SKi
JalTb JOcCTaTHI nigctaBu cnigyomy cyani, cyay BBaxatu,
WO Migo3ptoBaHMii, OGBMHYBaYeHWI, 3acyKEHUA MOXe
3giicHMTL gii, nepep6ayveHi Y. 1 c1. 177 KIK Ykpainu. Jln-
e HasiBHICTb UMX [ABOX CKMagoBMX Hapgae [AocTaTHi
nigctaBn  cnigvyomy, MPOKYypopy iHiUitoBaTU BUPILLEHHS
cniguMMm cyaaero, CyooM NMUTaHHSA Npo 3aCTOCYBAHHS 3a-
nobixHoro 3axoay.

Paszom i3 Tum, Oinbuwictb ydeHux (B.M. TepTuHMK,
A.A. Xutpa) BKasyloTb Ha Te, WO Yy cUCTeMi miagcTaB 3a-
CTOCYyBaHHsi 3anobikXHWUX 3axofiB crif BUAINATM He nue
dakTnyHi (TOBTO Taki, Lo NpsiMo nepeabdaveHo y 3aKoHi), a
e " wopuanyHi nigctaem [1, c.566; 2, c.14]. Cnig
npuegHaTMCs [0 BWUCIOBIIEHOrO B Hayli KpUMiHanbHOro
npouecy noAiny Ha pakTu4Hi Ta HOPUAMYHI NigcTaBu 3a-
CTOCYBaHHs1 3anobikHux 3axoaiB. PakTu4Hi nigcrtaBum 3a-
CTOCYBaHHs1 3anobiXHMX 3axoAiB BU3HAYEHO Y 4. 2 cT. 177
KMK YkpaiHu, [ocnigkKeHHIo $KOi NpucBaYeHa oOkpema
Hawa npausa [3]. KOpuanyHolo nigcTaBol € MpaBO3acTo-
COBHUI akT, TO6To yxBana abo BMpPOK, B SkoMy Bigobpa-
KaeTbCs pilleHHs crigyoro cyadi abo cyny npo 3acrtocy-
BaHHs1 3anobiXHoro 3axoay.

Memoro uyiei cmammi € BUBYEHHS CYTHOCTI CydOBOroO
PilLEHHA SK OPUAMYHOI NiACTaBM  3aCTOCYyBaHHA  3a-
nobixkHMx 3axoais. [ns AOCArHEHHS METU MOCTaBEHO TaKi
3aBAaHHA: 1) BU3HAUUTU BMAM yXBarn, ki MOXe MPURHSTK

cniguuii cynas, cyg 3a pesynbTaTtaMmy po3rnsgy KrnonoTaH-
HA MPO 3acTOCyBaHHA 3anobikHOro 3axody Ta HagaTtu iMm
NpaBoBY XapaKTEepPUCTUKY; 2) oxapakTepu3yBaTu BUMOIMY,
O Mpea'sBnstTbCs OO CYAOBOrO PIlLEHHsI NMpOo 3acTocy-
BaHHSA 3anobikHOro 3axopy; 3) PO3KPUTW MUTAHHS LLIOAO
HabpaHHSA 3aKOHHOI CUNK pilLEeHHS NPO 3acTOCyBaHHSA 3a-
nobixHoro 3axony.

AHani3 octaHHiX pgocnigkeHb Ta ny6nikauin. Mu-
TaHHS MpouecyanbHOro NopsiaKy 3acTOCyBaHHsl  3a-
nobixxHMX 3axodis, y TOMy 4Mcni Wwoao niacrae ix obpaH-

HA, pocnigxyBanu Taki BuYeHi: C.l. BiktopoBcbkui,
|.B. 'moBIoK, KO.M. F'powweBun, 3.0. EHikees,
3.3. BiHaTynniH, t0.0. Niewny, M.B. aBugos,
0.9. KicTakoBcbkui, B.M. KopHykos, .M. KygiH,
M.1. NMo6niHcbkMAA, I.J1. MeTpyxiH, M.M. MNonsHcbknn,

B.B. PoxHoBa, B.M. TepTuLWHuK, H.B. TkayoBa,
A.A. Xutpa, O.I'. lUnno Ta iH. Pa3om i3 TuMm, BinbLictb
npaub NPUCBAYEHO [AOCHIOKEHHIO CYTHOCTI 3anobiXHUX
3axofiB, PO3KPUTTIO npouecyanbHOro nopsaaky ix 3a-
CTOCYyBaHHS. MNMUTaHHA WOA0 BUBYEHHSA CYTHOCTI CyJOBOrO
PiLLEHHS SIK OPUOWYHOI MiACTaBM ANs 3aCTOCYBaHHSA 3a-
nobi>XHOro 3axo4y OKpeMO He LOCMiAKyBanumchb.
MeToponoria pgocnigxeHHA. [na OOCArHEHHA no-
CTaBMeHoi MeTU Ta 3aBAaHb BUKOPWUCTAHO 3araribHOHay-
KOBi MeTOAM AOCNiMKeHHs. 3a gonomorol metody topu-
OWYHOro aHanisy BM3HayYeHO BUMAM yxBan, siki MOXe Mpuii-
HATW CniguMn cygoas, cyd 3a pesynbTataMu po3rnsgy Kio-
NMOTaHHS MPO 3acTOCyBaHHS 3anobikHOro 3axogy Ta pPo3-
KPUTO MUTaHHS WOoA0 HabMpaHHS 3aKOHHOI CUIKM CyO0BUM
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pilLeHHAM MNpPO 3acTOCyBaHHS 3anobixHoro 3axogy. [Ans
XapaKkTepuUCTUKM BMMOr [0 CYLOBOrO PpilleHHs Mpo 3a-
noGiXHWIA 3axia BUKOPUCTAHO METOS CUCTEMHOrO aHaniay.

PesynbTtatu. Mig yac BUpiLEHHA NMTaHHSA NPo 3acTocy-
BaHHs1 3anobbkHMX 3axofiB Cniguvn cynoas, cyg MoXxe no-
CTaHOBWUTU yXBarny, 3MICT SKOI 3anexuTb Big TOro, 4n AOBIiB
npokypop 06CTaBWHM, siKi cBigYaTb MPO Take: a) HasBHICTb
06rpyHTOBaHOI Migo3py y BYMHEHHI Migo3ptoBaHUM, 0OBW-
HyBa4YeHNM KpUMiHaNbHOro npasonopyweHHs (n. 1 4.1
cT. 194 KIK Ykpainn); 6) HasBHICTb AOCTaTHIX niacTtas BBa-
XaTtu, WO icHye xoya 6 oauH i3 pusukiB, nepenbadeHnx
cT. 177 KIK Ykpainm (n.2 4.1 ct. 194 KMK Ykpainn);
B) HEQOCTATHICTb 3aCTOCYBaHHSA OinblU M'AKMX 3aM0OBKHMX
3axopfiB Ans 3anobiraHHs pu3uky abo pusukam, 3a3HavyeHum
y kronotaHHi (n. 3 4. 1 c1. 194 KIK Ykpainn). TobTo, ineTb-
€Sl NPO MOXIUBICTb NMOCTAHOBIEHHS TakMX BUAIB yxBarn, K
yXBanu npo 3acTocyBaHHs 3anobixHOro 3axody Ta yxsanu
npo BiAMOBY B 3aCTOCYBaHHi 3anobiXHOro 3axogy.

Mo-nepwe, 3a pesynbTatamy po3rnsgy KAonoTaHHSA
Npo 3acTOCyBaHHA 3anobiKHOro 3axody Cnigyuni cyaas,
CyO MOXe MOCTaHOBUTW yxBany Mpo BigMOBY B 3acTOCy-
BaHHI 3anobikHoro 3axogy (4.2 cT.194 KIK Ykpainn).
Take pilleHHsa Moxe ByTV NPUAHATO, SKLLO Nig Yac po3rns-
4y KNomnoTaHHS MPOKYpop He AOBeAe HasiBHICTb ycCix 06-
cTaBuWH, nepenbayeHux, 4. 1 ct. 194 KK Ykpainw.

Kpim Toro, cniguum cygoasi, cya MoOXe NOCTaHOBUTU
yxBany npo BiAMOBY B 3aCTOCyBaHHi 3anobikHOro 3axopy
Ta 3000B'A3aTV nigo3pioBaHoOro, 06BMHyBaYeHoOro npuoy-
BaTK 3a KOXXHOK BMMOTOK 40 cyay abo [0 iHWOoro opraHy
OepXaBHOI Bnagwn, BM3HAYEHOrO Crigyum Cyandero, Cyaom
(4.3 c1.194 KIK YkpaiHn). Take piwleHHs Moxe OyTu
NPUNHATO, SKLO MPOKypop AoBene obcTaBuHM, nepenba-
yeHi n. 1 4. 1 cT. 194 KIMK YkpaiHu, ane He goseae Ti, WO
nepenbadveri n. 2, 3 4. 1 c1. 194 KIMK Ykpainu. Y Takomy
BUMAOKy MOETbCS TakoX NPO BiAMOBY Chigyum cyaaeto,
CyOoOM Y 3acTocyBaHHi 3anobixHoro 3axogy. lMpoTe, AKLWo
BignoBiaHO A0 4.2 cT. 194 KMNK Ykpainn cnigumn cyaas,
cya nvie BiOMOBNSIE Y 3aCTOCYBaHHi 3anobibkHOro 3axoay,
TO 3rigHO 3 BUMoramu 4. 3 cT. 194 KIIK YkpaiHu BiH Lie
Haknagae Ha nigo3ptoBaHOro, O0OBMHYBAYeHOrO MNEBHWN
000B'sI30K. 3ayBaXXMMO, LLO Y MOMOXEHHAX M. 1 4.7 cT. 42
KMK YkpaiHn BcTaHoBNeHO 060B'SI30K Ansi Mig03poBaHoro,
06BMHYBa4eHoro npubyTn 3a BMKNMKOM A0 CRigyoro, npo-
Kypopa, cnig4oro cyagi, cyay, Npo WO BiH Ai3HAETbCH, OT-
pumaBLIM NaM'siTKy NpPO NpoLecyanbHi NnpaBa Ta 000B'sI3KN.
TobTo, y Bunagkax, nepepbaveHnx 4.3 cT. 194 KIIK
YKkpaiHu, cniguvmi cynns, Cyd BiAMOBNSAE Yy 3aCTOCYBaHHI
3anobixHOro 3axody i Moknagae Ha nigo3ptoBaHoro, o6Bu-
HyBa4eHOro Tor 06OB'A30K, iKUK ye NoknageHo Ha ocoby
y 3B'A3Ky i3 HAbyTTAM Heto BignosigHoro ctatycy. Lis cuty-
auis  Moxnuea, KONMM MPOKYpop [OBedeHe HasBHICTb
06rpyHTOBaHOI Migo3pu, NpoTe He AOBeAeHe HasiBHICTb
PU3MKIB MOXITMBOI HEraTMBHOI MOBEAIHKM Nig03pHOBAHOIO,
06BMHYBAYEHOTO Yy KpMMiHaANbHOMY NPOBaAXEHHI. Y 3B'A3KY
i3 UMM nocTae noriyHe nUTaHHA LWoAo HeobxiaHoCTi no-
BTOPHOrO 3000B'A3aHHSA Nigo3pioBaHOro, 0OBMHYBa4YeHOro
npubyBaT 3a KOXHOK BWMOFOK CIigY0ro, MpoKypopa,
cnigyoro cyagi, cygy. MoxnuBo, 3akoHo4aBeLb NparHys
aoaartkoBo 3abesneunTn ydactb 0cobu nig yac 4ocynoBoro
po3cnifyBaHHsI Ta Cy4OBOro NpOBaKEHHS.

HaToMmicTb, BUHMKAE NUTaHHS, SiKi HACNiOKM HEBUKOHAHHS
nigo3poBaHMM, OOBMHYBAYEHUM MOKIMAAEHOr0 Ha HbOrO
0060B'A3Ky NpuOYTU 3a KOXHOK BMMOrOK OO cygy abo no
iHWOro opraHy AepxaBHOI Bnagu, BU3Ha4YeHoro cnig4yMm
cynneto, cynom? BignosigHo po Bumor cT. 139 KIK Ykpainn
y TaKoMy BMNaaKy Ha ocoby Moxe 6yTu HaknadeHo rpoLLoBe
CTSArHeHHs abo 3acTocoBaHo NpuBig. Pa3om i3 TuM, Ha Halle
NepeKoHaHHs, 3acTOCYBaHHSA [POLLOBOrO CTATHEHHs abo
npusody He 3abesnevyloTb NoOAanblue BUKOHAHHA Migo-

3ptoBaHMM, OOBMHyBa4yeHUM ioro o6O0B'A3Ky npubyTn 3a
KOXXHOK BMMOrOK Cnigyoro, MpoKypopa, crigyoro cyaq,
cyay. Akwo ocoba He 3'9BNAETLCS 3a BUKIMKOM Cigyoro,
NpoKypopa, crnigyoro cyagdi, cyay 6e3 noBakHUX MPUYKMH, TO
Le CBigunTb Mpo iCHYBaHHSA PU3UKY MEepexoBYBaHHS Bif Op-
raHiB 4OCy4oOBOro poscnigyBaHHs Ta/abo cyny. Tomy BBa-
KaeMo, L0 HEBMKOHaHHSA Nigo3ptoBaHWMM, 0OBMHYBayeHUM
MoKnageHoro Ha Hboro oboB'sA3Ky € NiACTaBOK Arsi MOBTOP-
HOro 3BEPHEHHSI CMia4yoro, NPoKypopa i3 KMNonoTaHHsM Npo
3acTocyBaHHA 3anobixHoro 3axogy. BogHouac, Take nono-
XXEHHs1 He nepeabayeHo y 3aKOoHi.

Mo-gpyre, 3a pesynbTatamy po3rnsify KnonoTaHHsA npo
3acToCyBaHHSA 3anobikHOro 3axody cCriguuin cyans, cyn
MOXe MPUNHATK yXxBany NpO 3acTOCyBaHHS 3anobixHOro
3axoay (4.4, 5 cr.194 KIK VYkpainn). 3ayBaxumo, Lo
cniguwii cyoas, cyn MoXe 3acTtocyBaTu 4O 0cobu sik Tow
BMA, 3anobikHOro 3axo4y, NPO SKWUIA KIono4ve chigyuia, npo-
Kypop, Tak i 6inbLl M'akuii 3anobibkHuMiA 3axig, HixX TOW, SKUiA
3a3HayYeHun y KronoTaHHi. PilleHHa npo 3acTocyBaHHS
iHLIOro, HiXXK 3a3Ha4YeHo Y KIOMoTaHHi, 3anobixxHOro 3axony
cniguui cyoas, cyn npunMae y BUNaaKy, Komnm npokypop He
[oBefe HasiBHICTb 06CTaBMHM NPO HeOOCTaTHICTb 3acTocy-
BaHHA OinbLlU M'AKUX 3anobiXHUX 3axopiB Ansa 3anobiraHHA
pu3uKy abo puamkam. Y TakoMmy BUNaAKy, Hanpuknag, cnia-
ynii cyaasi, Cya MoXe MPUAHATK PilLEHHsI MPO 3acTOCyBaH-
Hsl JOMaLUHLOrO apeLuTy, a He TPMMaHHS Mg BapTolo, sike
knonoye obpaTu NpoKypop.

Ha okpemun po3rnsg 3acnyroBye NMUTaHHS LIOAO MOX-
NNBOCTI MPUAHSATTSA PILLEHHSI NPO 3aCTOCYBaHHS OinbLu cy-
BOPOro 3anobiXHOro 3axody, HiXK TOro, KU 3asHa4veHui y
KnonoTaHHi. MpuHarigHo 3BEepHYTM yBary Ha MONOXEHHS
4. 3 cT. 26 KK YkpaiHn, ski € nposBom 3acagn AUCMNO3u-
TUBHOCTI, 3rigHO 3 AKUMW CRiguun cyansd, cya y KpumiHanb-
HOMY MPOBAaPKEHHI BUPILLYIOTL NULIE Ti MUTaHHS, WO BU-
HeceHi Ha X po3rnaa CTopoHamMu Ta BigHECeHi OO0 iX MoB-
HOBaXeHb. Y TakoMmy BUNagky, AMCMO3UTUBHICTL 3abopo-
HAEe cnigyomy cynfi, cyay BUMWTM 3@ MeXi MOoCTaBreHuX
CTOpPOHaMu nMuTaHb. BUHATKM i3 UbOro npaBuna BCTAHOB-
neHo y 4. 7 ct. 206 KIK YkpaiHu, ge nepepbayeHo
060B'A30K cnigvoro cyafi, cyay HesanexHo Big HasiBHOCTI
3asiBU 0COOW BXWUTU 3ax0fiB LIOOO 3axMCTy npasB ocobw,
SKWO € MiacTtaBu BBaxaTtu, WO Oyno nopyLleHo 3akoHO-
0aBCTBO Mig Yyac 3aTpMMaHHsa abo TpMMaHHS nig BapToH.

Y s3B'asky 3 uum, J1.O.Ypanoea, [.0.CaBuubkui,
B.B. PoxHoBa T.I'. InbeBa cnpaBeannBo HaronoLwyoTb, WO
npv He3rodi crigyoro cygai 3 TMM 3anobikHMM 3axo[oM,
SIKMIA KInornoye 3actocyBaTu cnigymin abo npokypop, i Heob-
xigHocTi obpaTtun 6Ginbl cyBopwui 3axid, BiH no3baBneHuin
MOXIMBOCTi YXBanuTu L piLLEHHS, a TakoX He Mae npasa
BiOMOBWTM B 3a0BOMbHAHHI KNONoTaHHs [4, c. 45].

OT1xe, cuctemHuin aHania Hopm KK Ykpainu, ski Bpe-
rynboBYIOTb NOPAAOK 3aCTOCYBaHHA 3amnobiXHUX 3axofis,
[03BONsSiE 3po6UTM BUCHOBOK NPO Te, IO Yy BUMAAKY, KONu
cniguMi cynoas, cyn BBaXkae, WO 3anobikHuIA 3axig, npo
SKWUIA Kronoye crigyun, npokypop, He BiAMNOBIAaE TSHKKOCTI
3rouunHy Ta ocobi nigo3proBaHoro, 0O6BMHYBaYEHOrO, BiH He
Mae npaBO 3acTOCOBYBaTW 6inblu CyBOPMI 3anobixHWN
3axig. OTxe, cnigunii cynas, cyq Mae npaBo 3acTocyBaTu
nuuwe GinbLl M'AKUIA 3anobiXkKHUI 3axig, HiXK TOW, Lo 3a3Ha-
YEHWI Y KINOMOTaHHi.

Mig Yac NpPUAHATTS pilleHHA Npo 3acTOCyBaHHA 3a-
NoGIKHOro 3axo4y MOXe BWHMKHYTW MUTAHHS, K NMOBUHEH
NOCTYNUTK CriguvMi cyans, cyn, Konu crigymin, npokypop
HecBOeYacHO HafaB nigo3ptoBaHOMY, OOBUHYBaYeHOMY
Konii KNonoTaHHA Ta MaTepianis, SkUMKU oBI'pYHTOBYETHCSA
HeobXifHICTb 3acTOCyBaHHS 3anobixxHOro 3axony, TO6TO He
gotpumascs Bumor 4. 2 cr. 184 KIK YkpaiHu. Y Takomy
BMNaaKy cnig BpaxyBaTu pos'acHeHHs BCCY, akun y n. 5
Jlucta Big 04.04.2013 p. Ne 511-550/0/4-13 ykasas, WO B
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Ui cutyadii cnigumMn cygasa posrnsgae BianosigHe Krono-
TaHHSA Ta BiMOBNSAE Y NOro 3a40BONEHHI [5].

Mpo 3acTocyBaHHA 3anobixHOro 3axogy Cnigyunn cya-
Os1, CyA, BUHOCWTb yxBany, L0 Mae CBOi 0cobnmBocTi CTo-
COBHO BiJOMOCTEMN, sKi B Hinl 3a3Ha4yeHo. OBOB'A3KOBI pek-
Bi3UTW yXBanu NpO 3acToCyBaHHSA 3anobikHOro 3axony
BU3HavyeHo Yy cT1.196 KIK VYkpaiHu i Hanexatb Ao
creuianbHUX BUMOT, WO Npea'siBnsiioTbCa 00 LbOro BUAY
npouecyanbHoro pileHHs. OkpiM cneuianbHUX BUMOT, BO-
HO MOBMHHO BIAMOBIAATM 3aranbHUM BUMOram, LUO CTOCY-
I0TbCHA BCiX CyAoBMX pilleHb. [lo Takux Bumor P.X. Akynos
BiJHOCUTb 3aKOHHICTb, OOI'PYHTOBAHICTb, YMOTMBOBAHICTb,
CnpaBeanmBICTb, CBOEYACHICTb, AOUIMBHICTb, @ TaKOX MOBHI
Ta eTu4Hi Bumoru [6, c. 36]. He 3anepeuytoun 3aranom npo-
T BMWOKPEMIIEHHSI TaKMX O3HaK MpoLecyanbHUX pilleHb,
3ayBaxumo, wo y ct. 370 KK YkpaiHu BUOKpeMneHo Taki
BMMOrM [0 OyOb-SIKOro CyOOBOrO PilLEHHS: 3aKOHHICTb,
06rpyHTOBaHICTL i BMOTMBOBaHICTb. Kpim TOro, cnig Bpaxo-
BYyBaTW TaKy BMacTMBICTb CyOOBOrO pillEHHs, K WOro
000B'AA3KOBICTb, OCKiNbKKW, BignosigHO A0 4.2 cT.21 KIK
YKpaiHvM BUPOK Ta yxBarna cyay, Wo Habpanu 3akoHHOI cumu
B nopsgky, BuaHadeHoMy KK, € obos'askoBumu i nignsra-
10Tb 6€3yMOBHOMY BUKOHAHHIO Ha BCili TepuTOpii YKpaiHu.

3ayBaxvMmo, L0 BMMOra 3aKOHHOCMI NPaBO3aCTOCOBHO-
ro aKkTy OesKUMW BYEHUMMU PO3YMIETHCH [AOCUTbL LUMPOKO.
Tak, Ha aymky A.A. lyBUHCLKOro, 3aKOHHICTb OXOMIHOE HU3-
Ky iHWMX BMMOT, 30Kpema i obrpyHTOBaHicTb [7, c. 62—67].
HatomicTb, MN.A. JlynvHCbka posrnsgae Lo BUMOry sik caMmo-
CTirHy [8, c. 17]. Y KpuMiHanbHOMY npouecyaribHOMY 3aKOHi
BMMOIM 3aKOHHOCTi i OBr'pyHTOBaHOCTI BkasaHi sik B3aEMO-
noB's3aHi, NpoTe caMOCTiHI BUMOT! A0 CYOOBUX PillleHb.

Bumora 3akoHHOCTiI Cya0BUX pillieHb, i 30KpeMa yxBanmu
Npo 3acToCyBaHHS 3anobikHMX 3axodiB, O3HAYae 4iTke 1
HeyXuIbHe OOTPVMMAaHHS MONOXEHb 3aKOHY Mg Yac npun-
HATTA BIiAMNOBIQHOrO PpilleHHs. Y TOW 4ac sk obrpyHmo-
gaHiCmb Cy[oOBOrO pilleHHs nepenbavae [oAepKaHHS
NeBHMX YMOB, a came, 06'eKTMBHE 3'ACyBaHHA OOCTaBUH Ta
NiATBEPAXKEHHS TX AOKa3aMu, SOCHISXEHUMN Nig Yac cyqo-
BOro 3acifaHHA Ta ouiHeHUMu cyaoM. icnsa BCTaHOBMEHHS
LUux ob6CTaBUH MOXIMBUIA BUCHOBOK NMPO HasIBHICTb YM Bia-
CYTHICTb NigcTaB ANns 3acTOCyBaHHS 3anobikHuX 3axoais. Y
LbOMY KOHTEKCTi 3ayBaXuMO, LU0 HeOOIrpyHTOBaHe pilleH-
HA Cnig BBaXaTW HE3aKOHHWMM YHaAcCnigoK TOro, Lo Oynu
nopyLueHi npunucy 3akoHy. Pa3om i3 TuMm, He3aKOHHVMMM
MOXYTb BYTU pilLEHHS, O NPUAHATI 3 NOPYLUEHHSIM BUMOT
3aKOHy, L0 3 BUMOraMu 06rpyHTOBaHOCTI MPSIMO He MOoB's-
3aHi. Tomy Oyab-fike HeoOrpyHTOBaHE pilLEHHS MOXHa
BM3HATU I HE3aKOHHUM, MPOTE HEe BCSKE He3aKOHHe —
Heobr'pyHTOBaHuUM [6, c. 156].

Cnig susnatu npasoty O.I. lUnno, gka 3as3Hauyuna, wo
BMMOra obrpyHTyBaHHS yxBanu crigyoro cyagi, cyay npo
3acTocyBaHHS 3anobixHoro 3axogy Habyna iMnepaTMBHOIO
XapakTepy, Lo, no-nepLie, Bigirpae ponb 3HAYEHHS ra-
paHTii 3abe3neyeHHs MpaB Nigo3ptoBaHOro, 06BMHYyBaYe-
HOro; Mo-gpyre, CTBOPIOE HanexHi ymMoBu Ang peanisauil
MOXIMBOCTi MPEAMETHOr0 OCKapXXEHHS1 MOCTaHOBIIEHOrO
pilleHHs; no-TpeTe, pobuTb Moro 3po3yminum ans ocobw,
CTOCOBHO 5IKOi BOHO BCTaHOBINEHO [9, c. 272].

YMomugogaHUM € pilLEHHs!, B SIKOMY HaBe4EeHO Harnex-
Hi W gocTaTHi MOTVMBKM Ta NiACTaBW MOro yxBaneHHs (4.4
cT. 370 KMK Ykpainun). Loao pilleHHs Npo 3acTOCyBaHHSA
3anobikHOro 3axoAy BMMOra BMOTMBOBAHOCTI NPOSBSAETb-
Csl B TOMY, L0 yXBana MoBUHHA MICTUTM MOTWMBW MiATBEP-
IPKEHHS1 NPaBUITbHOCTI BUCHOBKIB NP0 HeoOXigHIiCTbL obpaH-
HS1 KOHKpPETHOro Buay 3anobixHoro 3axogy. TobTo, y cyno-
BOMY pilleHHi MaloTb BigoOpaxaTucst pe3ynbTatu gokasy-
BaHHA HasiIBHOCTI abo BiACYTHOCTI migcTaB Ans 3acTocy-
BaHHSA 3anobibkHOro 3axoay.

Okpemomy po3rnsigy nignsirae NUTaHHS Woao Habpax-
HS 3aKOHHOI cunu cydo8UM PILEHHSIM PO 3acmocy8aHHsI
3anobixxHozo 3axody. Tak, BignosigHo go ct.205 KIIK
Ykpainu yxBana cnigyoro cyagi, cyay oo 3acToCyBaHHA
3anobikHOro 3axody nigndrae HeranHOMy BMKOHAHHIO
nicna i oronoweHHs. Lle o3Havae, Wo y pasi nocTaHoB-
NIEHHs1 yXBamnu Mpo 3acToCyBaHHA 3anobiXHOro 3axoay, He
MoB's3aHOr0 3 TPUMaHHsIM nig BapTok (ocobucToro 3o-
0oB'sI3aHHsA, 0cobWMCTOi Mopykw, 3acTtaBu, [AOMALUHbOTO
apewTy), nigosproBaHWi, 00BMHYBaYeHU 3000B'A3aHUI
HeramHO BMKOHyBaTu 060B'A3kn, nepenbadyeHi 4. 5 cT. 194
KMK Ykpainu. Y pasi npuiHATTA pilleHHs Mpo 3aCTOCYBaH-
HS 3acTaBw, BiANOBIAHO A0 4. 6 cT. 182 KIK Ykpainu, nigo-
3ploBaHU, 06BUHYBAYEHWI, KU HE TpUMaETbCA Nig Bap-
TO0, He NisHille N'ATK OHiB 3060B'A3aHMUIN BHECTU KOLUTU Ha
BiOMOBIAHWIA paxyHOK abo 3abe3neunTn iX BHECEHHs 3a-
CTaBodaBLUEM Ta HagaTW OOKYMEHT, WO Le NiATBEPOXKYE,
cnigyomy, Npokypopy, cyay. Y pasi 3acToCyBaHHsi 4O OCO-
61 3anob6ikHOro 3axody y BUIMNSAI TPMMaHHSA nig BapToto, i
AKLWO Npu UbOMYy Ti He Byrno paHiwe 3aTpMMaHo, Taka 0co-
0a GepeTbcsA Mig BapTy B 3ani Cyay HeramHo.

3a3HauyvMMo, WO nNUTaHHA MpPO 3aCTOCYBaHHs 3a-
nobGixxHOro 3axoAy, OKpiM siK B yXBarli, MOXe BUpilLyBaTNCb
Wwe n y Bupoky cyay. Tak, nn.4 n.1 4.4 ct. 374 KIK
YKpaiHu BCTAHOBMIOE, WO B PE30MOTUBHIN YacTUHI BUPOKY
cya MOXe NPUIAHATY pilleHHs LWoao 3axoAiB 3abesneveHHs
KPUMiHaNbHOro NPOBa[KEHHS, Y TOMY YUCHi PilLEHHHA NPO
3anobikHUIA 3axig A0 HabpaHHA BUPOKOM 3aKOHHOI CUMW.
Bupok, skwo iHwe He nepeadaveHo KIK Ykpainu,
BignosiaHo Ao ct. 532 KIMK Ykpainn, Habrpae 3akoHHOI cunm
nicna 3akiHYeHHs TepMiHy MoAaHHA anensuinHoi ckapru,
ycraHoBneHoro KIK YkpaiHu, sKwo Taky ckapry He 6yno
nogaHo. Y pasi nogaHHs anensuifHoi ckapri CyaoBe pilleH-
Hs1, SIKLLO MOro He CkacoBaHO, Habupae 3akOHHOI cunu nicns
yXBaneHHs piLLeHHs1 CyA0M anensuiiHoi iHCTaHLji.

OTxe, Mig Yac yxsaneHHs BUPOKY i NPUNHATTS Y HbOMY
piLLeHHS MPO 3acTOCyBaHHSA 3amnobiXXHOro 3axo4y NocTarTb
Taki NPobnemHi NUTaHHA. AKUA TEPMiH BUKOHAHHST PilLEeHHS
Npo 3acTOCyBaHHA 3amnobiXXHOro 3axoAy: HeramHo 4v Mpo-
TArOM TEPMiHY NoAaHHsi anensuiiHoi ckaprm? Yu 3akoHHe
06paHHa 3anobikHoro 3axopy y BUMMSAI TPMMaHHS nig
BapTOK [0 HabpaHHS BMPOKOM 3aKOHHOT cunn? Yu mox-
NMBO OCKapXXEHHSA BUPOKY B YACTUHI MPUAHATTS pilleHHA
Npo 3acTocyBaHHSA 3anobipkHOro 3axoay?

I3 npuBody TEPMiHY BMKOHaHHSA PiLLEHHSA NpPO 3acTocy-
BaHHA 3anobikHoro 3axogy 3ayBaxumo Take. Komu ane-
NAUIVHY cKapry He nogaHo, TO BUPOK cyay Habvpae 3akoH-
Hoi cunn npoTarom 30 AHIB i3 AHS MOro NporonoLleHHs. Pa-
30M i3 TUM, Ha BuMory cT. 205 KK Ykpainu cynose pilleHHs
Nnpo 3aCTOCyBaHHsi 3anobiXKHOro 3axody MOBUMHHO OyTW BU-
KOHaHO HerawHo. Y TakoMmy BUMagKy, MaeMo CuTyalilo, Konm
Yy BUPOKY Cyay MPUAMAlOTbCS PILLEHHS, WO MakTb OyTn BU-
KOHaHi y pi3Hi YacoBi Nepioau: y YaCTUHI BUKOHAHHS BUPOKY
— MPOTArOM TEPMiHY MOAAHHS anensuinHoi ckapru, a B Ya-
CTWHI 3aCTOCYBaHHS 3anobiXXHOro 3axofy — HeramHo.

Takox 3ayBaxumo, wo Yy [lpaBunax BHYTPILHbOIO
po3nopsaky cnigumx isonatopis [epaBHOi KpUMiHanbHO-
BMKOHABYOl Cnyx6u YkpaiHu, 3aTBEepaXeHWX Haka3oMm
MinicTepcTBa tocTuuii Ykpainm Big 18.03.13 p. Ne 460/5, y
Posgini |l Bu3HayeHo, Wwo "niacraBamu ansg npuinMaHHsa Ta
TpuMaHHs y CI30 yB'sisHeHMX i 3acymkeHux e: 1) yxsana
cnigyoro cyaAi (cyay) npo 3acTocyBaHHS 3anobikHoro 3a-
XO04y Y BUrMAAi TpMMaHHA nig BapTol abo npo 3acrocy-
BaHHsA TuMyacoBoro abo ekcrtpaguuiviHoro apewTy Ta/abo
piLUEHHA KOMMETEHTHOro opraHy iHO3eMHOI AepxaBu Yy
BMNagkax, nependavyeHux 3akOHOM; 2) 8UPOK cydy, Wo
Habpae 3aKOHHOI cusu, NPO 3aCy[KEHHS1 4O NOKapaHHS Y
BUAi No30aBneHHs1 BOMi CTOCOBHO 3aCY[XXEHOro, SIKUA He
nepebysas nig Baptow; 3)...; 4)...." [10]. Takum ynHOM,
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nigcTaeoto Ans npuiHATTA ocobu B CISO moxe GyTn nuwwe
BMPOK CyAy, Lo HabpaB 3aKOHHOI CUnw.

MWTaHHs Woao TepMiHy BMKOHAHHA pillEeHHA Mpo 3a-
CTOCYyBaHHs 3anobibkHOro 3axoay Mif Yyac yxBarneHHsi BUpO-
Ky, Ha Hawy OyMKY, MOBUMHHO OYyTW BUPILLEHO TakMM YUHOM.
BBaxaemo, WO y LbOMYy BMNAaZKy Cyd MOBUHEH BUHOCUTU
yxBany npo o6paHHst abo NpoJoBXeHHs Aii, abo Npo 3MiHy
3anobibkHOro 3axofy [0 YxBarieHHst BUpOKy. B yxBani cnig
BKasaTu BUA 3anobixXHOro 3axony, LU0 3aCTOCOBYETLCS [0
HabpaHHA BUPOKOM 3aKOHHOI CUMW.

I3 npmBoAy 3akoHHOCTI 06paHHA 3anobikHOro 3axody y
BUMSAAI TPMMaHHA Mig BapTol A0 HabpaHHs BMPOKOM 3a-
KOHHOI Cunu BKkakeMo Take. BMBYEHHAM CyoBUMX pilleHb
YCTaHOBIEHO, L0 Ha MpaKTULi AOCUTb YacTo 3yCTpivarTh-
Cs1 BUNaZKW, KONy Cyau NepLUoi iHCTaHUil, yxBaniowyn ob-
BMHYBanbHUIA BUPOK, 0bMpalnTb LWoao ocobu 3anobixHui
3axig. Hanpuknag, Bupokom BepesHiBCbKOro pamoHHOro
cyay PiBHeHcbkoi obnacti Big 01.02.2018 p. OCOBA_1
BM3HAHA BMHYBATOK Y BUMHEHHI 3MOYUHY, nepenbavyeHoro
4.1 cT. 299 KK Ykpaiuu. i npu3sHayeHo nokapaHHs y Bu-
magi apewTy Ha TepMiH 3 (Tpy) Mmicadi. Kpim Toro, ao
HabpaHHSA BUPOKOM 3aKOHHOI cunu obpaHo gns OCOBU 1
3anobixxHWI 3axig y Burnagi TpuManHsa nig saptoto [11]. Y
Ui cuTyaLii nocTae NUTaHHA WoA0 3aKOHHOCTI NPUAHATTS
pilLEHHS NpPO 3aCcTOCYBaHHs HamWbinblw CcyBOpoOro 3a-
noGiXkHOro 3axody, OCKINbKM Cyd He MOTWBYBaB CBOE
PiLLIEHHS HAsBHICTIO PU3UKIB HENPABOMIPHOi NOBEAiHKN. BiH
3aCTOCOBYBaB 3anobikHUI 3axig nuwe 3 meTor 3abesne-
YEHHS BUKOHaHHS BUPOKY.

Haronocumo, wo y pasi obpaHHsa 3anobikHOro 3axoay
Take pilleHHs1 MOBMHHO BYTU NPUIAHATO B NMOPSAKY, BU3HaYe-
HuMm . 18 KIMK YkpaiHn, 30kpema, 3a HasBHOCTI niacTas,
nepenb6ayeHnx ct. 177 KIMK Ykpaitu. Kpim Toro, mae 6ytun
OOTPUMaHWIA 3aranbHUii NOpsA0K 3aCTOCYBaHHS 3anobiKHUX
3axofiB, a OTXe Bif NPOKypopa NOBMHHO HAAiNTX BiANoOBiAHe
KIMOMOTaHHS i3 3a3Ha4YeHHsIM PU3MKIB HEMpPaBOMIPHOI Mo-
BefjiHK1M 0OBMHYBa4YeHOro Mig Yac KpMMIHanbHOro npo-
Ba[KEHHS, Y TOMy 4ucni nig Yyac HabpaHHS BUPOKOM 3aKOH-
Hoi cunn. HatowmicTb, BignosigHo Ao 4. 1 cT. 366 KIK
YKpaiHu, nicng ocTaHHbLOro crioBa OGBUHYBa4YeHOro Ccya
HeraHO BMXOOWTb OO0 Hapaayoi KiMHaTU Ans yXBaneHHs Bu-
POKY, NPO LLO rONOBYKYUIA OrOSOLLYE NPUCYTHIM Yy 3ani cyao-
BOro 3acigaHHs. Y 4. 1 cr. 367 KIK YkpaiHu BCTaHOBMEHO, LU0
nif Yac yxBaneHHs BUPOKY HIXTO He Mae npasa nepebysaTy B
Hapaguiv KimHaTi, KpiM cknagy cyay, SKUi 34iNcHI0E CyaoBumn
po3rnsag. Y 3B'A3Ky i3 UMM, HAOXOKEHHS 0 CyAY KIOMOTaHHs
npoKypopa Npo 3acTocyBaHHsi 3anobikHOro 3axogy nig vac
yXBarneHHs! BUPOKY BXe HE MOXITUBO.

OTxe, Ha Halle nNepekoHaHHs, 3acTOCyBaHHs 3a-
noGixkHOro 3axofy Mif Yac yxBarneHHs BUPOKY, KON MOro
He Oyno oGpaHo nig Yac CcyaoBOro po3rnsiay, € He3akOH-
HUM. Kpim Toro, i3 Luboro npuBoAy NpPakTUKyoYi afBokaTtu
BKa3yloTb, WO Yy pa3i BMHECEHHS BUMPOKY i 0OpaHHs 3a-
nobixkHoro 3axody Mae Micue MOpYyLEeHHs npaBa Ha 3a-
XWUCT, OCKiNbkM ocoba, BiJHOCHO $SIKOi 3aCTOCOBYETbLCS 3a-
noOiXHUI 3axig, He Mae MOXNUBOCTI BUCMOBUTU i3 LIbOroO
npuBoay XoOHoi Aymku [12, c. 44].

LLlogo MOXNMBOCTI OCKapXXEHHSI piLLEHHSI NPO 3acTocCy-
BaHHS 3anobikKHOro 3axody, BWMKNaAEHOro y BUPOKY cyay,
Bkaxkemo Take. Y KIMK YkpaiHu He BCTaHOBNeHo nepenik
NUTaHb, 3 SKUX [O3BOMSETLCA anensauiiHe OCKapPXEHHSsI
BMPOKY, HE3amnexXHO Bif TOro, Y Lie € pilleHHst Mpo BUA Ta
Mipy NoKapaHHs, YN NPO MaNHOBI CTArHEHHHA. A OTXe, i He
BCT@HOBMNEHO 3a0OPOHU OO0 OCKAPXKEHHS PiLLEHHS Npo

3aCTOCYBaHHs 3anobixHoro 3axoay. Pasom i3 Tum, sk cBia-
YNTb BMBYEHHS MaTepianiB KPpUMiHanNbLHOro NpoBafKEHHS,
pilueHHA npo 3anobikHui 3axig, obpaHe 3rigHO 3 BUPOKOM
CyAy, He € OKPeMUM nNpeaMeTOM anensuiiHoro ocKapXxeH-
HS1, OCKIiNIbKM NepernagacTbCa pa3oMm 3 iHLLUMU NMUTAaHHAMM,
BMKITaZeHVMWN Y BUPOKY.

BucHoBKuU. [NPUNHATTS pilleHHs NpO 3acTOCyBaHHSA 3a-
nobixxHOro 3axofy € OAHMM 3 OCHOBHUMX eTaniB rnpaso3a-
cTocoBHoro npouecy. CyaoBe pilleHHS € opUONYHOK
nigcTaBo Ans 3acTocyBaHHA 3anobikHoro 3axogy. 3a
pesynbTataMu po3rnsgy KNonoTaHHS chnigvoro, Npokypopa
crigyvn cyaas, cyd Moxe MOCTaHOBWUTWU yxBarny npo 3a-
CTOCyBaHHA abo BiAMOBY B 3aCTOCyBaHHi 3anobixHoro 3a-
xopy. Cnigunin cyaas, cyd mMoxe 3actocyBaTh 4O 0cobu sk
TOWM BuA 3anobikHOro 3axondy, Npo SKWUKA Kromnoye cnigvuin,
NPOKypop, Tak i Ginbw M'AkuiA 3anobixHWIA 3axig, HiX TOW,
SIKUIA 3a3HaYeHUlt y KINomnoTaHHi, NpoTe He Mae npasa 3a-
cTtocoByBaTh Oinbl cyBopui 3anobikHuin 3axia. Cypose
pilLEHHA MpPO 3acTOCyBaHHA 3anobikHOro 3axody Mae
BiONOBIAATM TakMM BMMOram, $IK 3aKOHHICTb, OOI'pYHTO-
BaHICTb i BMOTUBOBAHICTb.

YxBana npo 3acTocyBaHHs 3anobixHoro 3axogdy nigns-
rac HeramHoMy BWKOHaHHIO nicrns  1i  OroNOLUEHHS.
HaTomicTb, nuTaHHS wWoAo HabpaHHs 3aKOHHOI  Cumnu
pilleHHAM NPO 3acToCyBaHHA 3anobixHOro 3axody, BUKMa-
OeHe y BUPOKY, He Ma€e CBOro0 OAHO3HAYHOrO BUPILLEHHS,
Tomy noTpebye BperynioBaHHA Ha piBHi KIMK YkpaiHu.

CnucoK BUKOPUCTaHUX AxXepen:

1. TeptnwHuk B.M. HaykoBo-npaktuynuin komentap Ao KpumiHane-
HO-npoLecyanbHOro kogekcy YkpaiHu (HopMaTBHI JOKYMEHTU Ta KOMeHTapi
/ B.M. TepTunHuk. — K., 2007. — 1056 c.

2. Xutpa A. A. 3axoau KpuMiHanbHO-NpouecyanbHOro MpuMycy :
Hayk.-npakT. noci6. / A.A. Xutpa. — J1. : JIbBiBCbKUA AEpXK. YH-T BHYTPILLUHIX
cnpas, 2009. — 96 c.

3. ®owmina T. I'. ANCKYCiINHI NUTaHHS WOAO BU3HAHHS "06rpyHTOBaHOl
nigospu" K MiACTaBM 3acTocyBaHHsA 3anobikxHux 3axopis / T.I. domina //
HaykoBuii BicH. Yxropoacbkoro Hau. yH-Ty. Cepisi: MpaBo. — 2016. —
Bun. 41. - T. 3. - C. 84-89.

4. O®yHKUIA CyAOBOro KOHTPOMO Y KPUMiHanNbHOMY Npoueci: MOHO-
rpadis / N.O. Ypanoea, [.0. Casuubkuin, B.B. PoxHoBa, T.I'. InbeBa. — K. :
LleHTp y460BoTi nitepaTypu, 2015. — 176 c.

5. Tlpo geski NWTaHHS NOpsAKy 3acCTOCYBaHHSA 3anobbKHUX 3axoAiB
nig Yac 4oCcyaoBOro po3cnigyBaHHA Ta CyAOBOrO NMPOBAaKEHHS BiANOBIAHO
no KpumiHanbHoro npouecyansHoro kogekcy Ykpainu: Jluct Buworo
cneuianizoBaHoro cygy YkpaiHu 3 po3rnsigy UMBIMbHUX i KPUMiHAMbHUX
cnpas Big 04.04.2013 p. Ne 511-550/0/4-13 // Ba3a paHux "3akoHO4aBCTBO
Ykpainn". BepxoBHa Paga Ykpainu. [EnektpoHHuin pecypc]. Pexum goctyny
: http://zakon3.rada.gov.ua/laws/show/v0511740-13

6. Axynos P. X. lNpaBonpumeHeHve B yronoBHOM npouecce Poccuu:
topuamnyeckme npobnemsl : aBToped. ANCC. ... A-pa. topud. Hayk : 12.00.09 /
Axynos P. X. — M., 1993. - 40 c.

7. Oy6uHckuin A. A. cnonHeHne npoueccyarbHbIX PeLleHnin crneao-
BaTens. [paBoBble 1 opraHM3aumoHHble npobnemsl / A.A. AybuHckun. — K. :
Hayk. aymka, 1984. — 183 c.

8. JlynuHckas M. A. 3aKOoHHOCTb ¥ 06OCHOBaHHOCTb PELLUEHUI B yro-
nosHoMm cygonpoussoacTse / M.A. llynuHckas. — M., 1972. - 79 c.

9. LWwuno O. I'. OcobnuBocTi 06I'PyHTYyBaHHSI 06paHHs 3anobiKHUX 3a-
XoAiB y KpumiHanbHomy npoBagkeHHi / O.I. Llvno // HaykoBui BicH. Yxro-
poacbkkoro Hau. yH-Ty. Cepisi: Mpaso. — 2014. — Bun. 25. — C. 269-273.

10. TMpo 3atBepmxeHHs [paBun BHYTPILLHBOrO PO3MOPSAKY CRigYMX
isonsATopiB [lepxaBHOI KpUMiHanbHO-BMKOHABYOi cnyx6u YkpaiHu: Hakas
MinictepcTaBa toctuuii Ykpainu Big 18.03.2013 p. Ne 460/5 // ba3a paHux
"BakoHopaBcTBO YkpaiHu". BepxoBHa Papa YkpaiHu. [EnekTpoHHuiA pe-
cypc]. Pexxum poctyny @ http://zakon3.rada.gov.ua/laws/show/z0445-13

11. Bupok BepesHiBcbkoro paioHHoro cyay PiBHeHcbkoi obnacTi Big
1.02.2018 p. y cnpasi Ne 555/2154/17 /| Ba3a paHux "€guHuin aepxaBHUN
peecTp cydoBux pileHb. [EnekTpoHHui pecypc]l. Pexum poctyny
http://www.reyestr.court.gov.ua/Review/71932149

12. TMoHomapeHko 1. O6paHHsA 3anobixkHOro 3axoay Ha niacTasi BUpO-
Ky, SIKuiA He HabyB 3akoHHoi cvunu / [1. MoHomapeHko // BicHuk Hau,. acouiauii
apBokartiB YkpaiHn. — 2015. — Ne 7/8 (15). — C. 43—44.

Hapinwna ao peakonerii 08.02.18



ISSN 1728-2195 IOPUONYHI HAYKW. 1(106)/2018 ~75~

T. ®omuHa, KaHA. OPUA. HayK, AOL.
XapbKOBCKMIA HaLMOHalNbHbIM YHUBEPCUTET BHYTPEHHUX Aern, XapbKoB, YKpanHa

CYOEBHOE PELWWEHUE KAK TOPUOAUYECKOE OCHOBAHUE
NMPUMEHEHUA MEP NPECEYEHUA

HN3y4yeHa cyuHocmb cy0e6HO20 peweHusi Kak opuduyecko20 OCHOBaHUsI NMPUMEHeHUsi Mep rpecedeHus. JaHa npaeoeast xapakmepucmuka
onpedesnieHusiM csiedcmeeHHo20 cyObu, cyda O MPUMEHEHUU U OmKa3e e MPUMeHeHUU Mepbl npeceveHusi. OmadesnibHO packpbim eonpoc ecmyrisne-
HUSI @ 3aKOHHYI0 cusly cy0e6HO20 peweHuUsl O MPUMEHEHUU MepPbl MPeCceYeHUst.

Knrodeenie crioea: Mepbl npeceyYeHuUsi; OCHO8aHUS MPUMEHEHUsI Mep npeceYeHusi; onpedesieHue; npu2oeop.

T. Fomina, Candidate of Law Science, Docent
Kharkiv national University of Internal Affairs, Kharkiv, Ukraine

JUDGMENTS AS THE LEGAL BASIS FOR THE APPLICATION
OF A PREVENTIVE MEASURE

The article examines the essence of the court decision as the legal basis for the application of measures of restraint. This legal description is
given to the definitions of the investigating judge, the court of application and refusal to apply the measure of restraint. Separately, the issue of the
entry into force of a judicial decision on the application of a preventive measure is disclosed.

Key words: preventive measures; grounds for the application of preventive measures; decision; sentence.

YOK 347.63
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KuiBcbkui HalioHanbHUI yHiBepcuTteT iMeHi Tapaca LleByeHka, KuiB, YkpaiHa

NPABOBUMU CTATYC AUTUHMU Y CIMEUHUX BIAHOCUHAX

HaHo 3azanbHy xapakmepucmuky npaeoeo20 cmamycy QuUMUHU y cimeliHux eidHOocuHax. [JocnidxeHO OKpeMi eremMeHmu
npaeoeoz2o cmamycy dumuHu. 30ilicHeHO npaeoeull aHasi3 YUHHUX HOPMamMueHO-MPasoeuUx aKkmie ma HayKoeo-meopemu4yHux
dxeperst i3 Ub020 NUMaHHsA. Y pesynbmami 0ocnideHHsl, Ha nidocmaei KoMneKcHo20, ecebiyHo20 HayKo8020 aHani3y, eusiese-
HO psi0 npo6reM meopemuyYyHO20 ma MPaKMUYHO20 Xapakmepy y eu3Ha4eHHi Mpasogoz2o cmamycy GUMUHU Y CiMelHuUx 8iOHO-
CuHax 3a 3akoHoOaecmeom YkpaiHu. Po3ansiHymo Kommiekc pekomeHOayill wjodo ix eupiuieHHs.

Knroyoei crnoea: npasosuli cmamyc OumuHu, eJleMeHmu rnpasoeo2o cmamycy, npaea umuHu, 0608 'siI3ku QumuHu, cimelHi

@iOHOCUHU.

Po3BuTOK AEMOKpATUYHOI, CoLjianbHO-NPaBOBOi AepXa-
BW, CTAHOBMEHHS AKoi nepeabavae BiOpPOMKEHHSA YKpaiHChb-
KOi Hauii i doopmyBaHHS MOMOAOro MOKOMiHHSA, MOCTaBUIM
nepes AOCMIAHMKAMU MUTaHHS NPO AOLUIMbHICTb Ta Heob-
XiQHICTb NepeoCMUCIIEHHS TUX TEOPETUKO-METOAONOMNYHNX
nuTaHb, ki POPMYIOTb YTOYHEHHSI MOHSATIMHO-KaTero-
pianbHOro anapaTty, SIKUM MOCMYroBylTbCS MpaBO3HaBLi.
CTBOpEHHS eeKTUBHOI CUCTEMW OXOPOHMU NpaB Ta iHTe-
peciB AUTMHU MOXIMBO NULIE 3 ypaxyBaHHAM 0OCOOMMBO-
CTei NpaBoOBOro CTaTycy ANTUHW.

MpaBoBun cTaTyC OUTUHW € OAHUM 3 HaNBaXNUBILLMX
iHCTUTYTIB, 3@ OOMOMOrOI SIKUX PEryoETbCA MOXMIMBICTb
yyacTi OUTUHW Y XWUTTI CycMinbCTBa, YCTAHOBIEHHS HOpW-
OVYHOT rapaHTii, 3axucTty Ta peanisauii npaB i cso6og
OiTel, a TakoX BU3HA4YaloTbCsl cnocobu BMNUBY i Mexi
BTPyYaHHs1 B ocobucty coepy ciM'i i autuHctea. lMpoTte
YMHHE 3aKOHOOABCTBO B YACTUHi NPABOBOroO perynioBaHHA
NpaBoOBOro CTaTycy AUTUMHWU MICTUTb YMMAno NporanvH Ta
cynepeyHocTel, a Tomy 6e3nepeyHo notpebye BOOCKOHa-
neHHs. MTaHHA NpaBOBOro CTaTyCcy OWTUHW Y CIMENHMWX
BiJHOCMHAX € akTyanbHWMW, BPAXOBYOUMN 3MiHW Ta PO3BU-
TOK 3aKOHOL,@BCTBA, LLIO MOro peryroe.

MpaBoBuUit cTaTtyc AUTUHM Ha CbOroaHi € 06'eKTOM 4u-
Manoi KinbKoCTi HaykoBMX AoOcCnimpkeHb Ta nybnikauin. Y
Pi3Hi POKM OKpeMi acrneKkTu NpaBoBOro CTaTycy AUTUHM, SK Y
3aranbHOMYy, Tak i B CiIMEMHUX BiAHOCMHaX, AOCHigKyBanm

Bigomi BYeHi. Cepen HMX Taki BYeHi-NpaBO3HaBL:
|.B. »KuniHkoBa, H. Hanman, C.A. Cabnyk,
B.B. Cemunoneupb, 0O.B. CuHery6o8, A. CtosiHOB,

H. KpectoBcbka, |. BaHaoypka Ta iH. Came Ha npaui Bkasa-
HMX HayKOBLiB ONMMPaTMMEMOCS B HALLOMY AOCHIAKEHH.
lMpaBa ANTUMHU B KOHTEKCTI CiIMENHUX NPaBOBIAHOCKH Y
IOPVANYHIN NiTepaTypi MUHYNNX POKiB He Bynu NnpegmeTom
ocobnueoi yBarn. [llepeBaxHO po3rnaganuca npasa Ta
oboB'A3kN OaTbkiB i3 BMXOBaHHA AdiTer. KomnnekcHi go-
CMiMKEHHS 3 LUbOro NMUTaHHA HOCATb OBMEeXeHWIn xapakTep

Ta CTOCYITbCS NMLIE OKpeMUX acnekTiB. € HeobXigHiCTb
noAaanbLUoro AOCMiIAKEHHS Ta NEPEOCMUCTIEHHS MPaBOBOro
cTaTtycy [OUTMHM B KOHTEKCTi €BpOIHTErpauinHoro Kypcy
YkpaiHu Ta B ymoBax nposefeHHs ATO.

MeToto cTaTTi € BU3HaYeHHs NPaBoOBOro CTaTycy AWTU-
HW SIK y4acHUKa CiMeNHUX BiAHOCUH, 3'ACyBaHHS MOro npa-
BOBOI NMPUPOAM, OCOBNUBOCTEN CTAHOBIEHHS! Ta PO3BUTKY,
[OCNiQKEHHs1 NpoGneMHMX nNuUTaHb, Yy3ararbHEHHs Ta
POpMyBaHHA TEOPETUYHUX MOSNOXEHb Ta MPAKTUYHMUX BUC-
HOBKIB, BMPODONEHHs peKkoMeHaalii CTOCOBHO BOOCKOHa-
NEHHS1 YNHHOTO 3aKOHOOABCTBA i3 LbOro MUTaHHS.

Buknap ocHoBHoro marepiany. it — ue manbytHe
Hawwoi KpaiHn. B YKkpaiHi npoxusae noHag 7 MIH aiTen, Wwo
cTaHoBUTb 18 % yCcbOro HaceneHHs KpaiHW. Y TOMy 4uchi:
151 Tuc. giten 3 iHBanigHicTio; 6nM3bKko 72 TUC. AiTen-cupit
Ta giten, no3baBneHnx GaTbKiBCLKOro MNiknyBaHHS; Maixe
2,5 MnH ciMen i3 AiTbMuy, AKi OTPUMYIOTb Pi3Hi BUAW Aep-
XaBHoi coujianbHoi gonomorn [17]. MpoTe HWHI BOHW 3anu-
LIaTbCHA HanbIinbL Bpa3nMBUMK Ta HE3aXWULLEHUMU yrne-
HamK cycninbcTBa. B ymoBax roctpoi MomiTMyHOI Ta eko-
HOMIYHOI Kpu30BOI cuTyauii B YkpaiHi noctae npobnema
[octaTHbOro 3abesneyeHHs nNpaB AUTUHU B Pi3HNX cchepax
Tl XKUTTEOIANbHOCTI: OCBITi, MeOuUWHi, KynbTypi. Ta Hau-
rocTpille NocTae NUTaHHsS 3axuUcTy npae Ta ceoboa AuTu-
HU. PosB'a3aHHA uiei npobnemu noTpebye AoknagHoro
OOCTiAXKEHHS He nuLe NPaBOBOro pPeryritoBaHHSA 3axuUCTY,
a N pi3HMUX CYMiKHUX nNUTaHb. OAHMM i3 TaKMX € MOHATTA
NpaBoBOro cratycy auTunHu [1].

Ha xanb, YWHHe BiTYM3HSIHE 3aKOHO4ABCTBO HE MICTUTb
BM3HAYEHHS MOHATTS "MpaBoBUI cTaTyc AUTMHK", WO 0by-
MOBIOE NoTpeby 3BEPHYTUCS OO0 HayKOBWUX HanpaltoBaHb
i3 Lboro nuTaHH4. MNepLu 3a BCce 3ayBaXkMMo, L0 Y HayKOBIn
niTepatypi BiOCYTHIN €aMHMI nigxig Wo[o THyMayeHHs
BKa3aHOro nNoHATTA. Ha Hawy aymky, Taka cuTyauis oby-
MOBJIEHa BIOCYTHICTIO YHibikoBaHOro nigxody LWoAO po-
3yMiHHSA NPaBOBOro CTaTycy B 3aranbHOMY. AfKe MOHATTH
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